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Item 1.01       Entry into a Material Definitive Agreement
 

On March 12, 2008, AVI BioPharma, Inc. (the “Company”) entered into an Agreement and Plan of Merger (the “Merger Agreement”) with Ercole
Biotech, Inc., a privately held Delaware corporation (“Ercole”).  Under the terms of the Merger Agreement, a wholly-owned subsidiary of the Company will
merge with and into Ercole, and Ercole will survive the merger as a wholly-owned subsidiary of the Company.  Subject to potential reduction as described
below, the Company will issue 5,698,655 shares of our common stock valued at $1.3161 per share in exchange for the shares of Ercole capital stock and will
assume Ercole debt and liabilities of $1,500,000. The number of shares to be delivered to Ercole’s stockholders may be decreased in connection with such
liabilities and indemnification obligations as described in greater detail in the Merger Agreement.
 

Under the terms of the Merger Agreement, the Company will not assume any outstanding warrants for Ercole stock, except for warrants to purchase
shares of Ercole’s Class A Voting Common Stock issued to Isis Pharmaceuticals, Inc. (the “Isis Warrants”).  At the Effective Time, the Isis Warrants will be
exchanged for warrants to acquires shares of the Company’s Common Stock, the number of which and the exercise price therefor adjusted in accordance with
the Exchange Ratio, as defined in the Merger Agreement.
 

In addition, in anticipation of the closing of the merger, on March 12, 2008, the Company loaned Ercole approximately $900,000 to be used by Ercole to
repay its debt obligation to Isis Pharmaceuticals, Inc.  In exchange, Ercole issued a convertible promissory note to the Company.  In the event the merger
closes, this debt will be forgiven.  If the merger does not close, Ercole will either repay the amounts owing or the Company may convert such amounts into
shares of Ercole Class A Voting Common Stock.
 

The Merger Agreement contains representations, warranties and covenants customary for transactions of this size and nature. The closing of the
transaction is subject to customary closing conditions, including the approval of Ercole’s stockholders, and is expected to occur in the current quarter.
 

The Merger Agreement contains representations and warranties that the Company and Ercole made to each other, and such representations and warranties
should not be relied upon by any other person. The assertions embodied in those representations and warranties were made solely for purposes of the contract
between the Company and Ercole, and are subject to important qualifications and limitations agreed to by the Company and Ercole in connection with
negotiating the Merger Agreement. Accordingly, you should not rely on the representations and warranties as accurate or complete characterizations of the
actual state of facts as of any specified date, since they are modified in important part by the underlying disclosure schedules and are subject to a contractual
standard of materiality different from that generally applicable to investors in our common stock and were used for the purpose of allocating risk between the
Company and Ercole’s stockholders, rather than establishing matters as facts.
 



The foregoing summary of the Merger Agreement does not purport to be complete and is qualified in its entirety by the Merger Agreement, which is
attached hereto as Exhibit 2.1 and is incorporated herein by reference. The press release issued by the Company announcing the signing of the Merger
Agreement is filed as Exhibit 99.1 hereto.

 
Item 7.01       Regulation FD Disclosure.
 

On March 13, 2008, in connection with the Company’s press release issued that same date, the Company scheduled a press conference.  A slide
presentation accompanied the press conference commentary.  A copy of the slide presentation is included as Exhibit 99.2 to this Form 8-K.

 
Item 8.01       Other Events.
 

The information set forth in Item 7.01 is incorporated by reference herein.
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Item 9.01       Financial Statements and Exhibits.

 
(d)       Exhibits
 

The following exhibits are filed herewith, except with respect to Exhibit 99.2, which is being furnished herewith:
 
2.1                                 Agreement and Plan of Merger dated March 12, 2008 by and among AVI BioPharma, Inc., EB Acquisition Corp., Ercole Biotech, Inc. and

the Stockholder Representative (without exhibits).
 
10.62       Ercole Biotech, Inc. Convertible Promissory Note dated March 12, 2008.
 
99.1         Press Release dated March 13, 2008.
 
99.2         Contents of press conference slide presentation dated March 13, 2008.
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SIGNATURES

 
Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be
signed on its behalf by the undersigned, thereunto duly authorized, in the City of Portland, State of Oregon, on March 13, 2008.
 

 

AVI BioPharma, Inc.
   
 

By:  /s/ ALAN P. TIMMINS
   
  

Alan P. Timmins
  

President and Chief Operating Officer
  

(Principal Operating Officer)
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Exhibit 2.1
 

Agreement and Plan of Merger dated March 12, 2008 by and among AVI 
BioPharma, Inc., EB Acquisition Corp., Ercole Biotech, Inc. and the Stockholder 

Representative (without exhibits).
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AGREEMENT AND PLAN OF MERGER

 
This AGREEMENT AND PLAN OF MERGER (this “Agreement”) is made and entered into as of March 12, 2008, by and among (i) AVI

BioPharma, Inc., an Oregon corporation (“Parent”), (ii) EB Acquisition Corp., a Delaware corporation (“Merger Sub”) that is a wholly-owned subsidiary of
Parent, and (iii) Ercole Biotech, Inc., a Delaware corporation (“Company”), and the Stockholder Representative (as defined in Section 8.3 hereof). Each of
Parent, Merger Sub and Company are sometimes referred to as a “party” and collectively as the “parties.” Capitalized terms not defined in the text of this
Agreement are defined on Schedule 1.

 
RECITALS

 
A.            Upon the terms and subject to the conditions of this Agreement and in accordance with the Delaware General Corporation Law (the “DGCL”), the

parties intend to enter into a business combination transaction.
 
B.            The Board of Directors of Company has (i) determined that the Merger (as defined in Section 1.1) is in the best interests of Company and its

stockholders, (ii) approved this Agreement, the Merger and the other transactions contemplated by this Agreement and (iii) recommended that its
stockholders adopt and approve this Agreement and approve the Merger.

 
C.            The Board of Directors of Parent has (i) determined that the Merger is in the best interests of Parent and its stockholders and (ii) approved this

Agreement, the Merger and the other transactions contemplated by this Agreement.
 
D.            The parties intend that (i) this Agreement shall constitute a plan of reorganization within the meaning of U.S. Department of Treasury Regulations

Section 1.368-2(g) and (ii) the Merger shall constitute a reorganization within the meaning of Section 368 of the Internal Revenue Code of 1986, as
amended (the “Code”).

 
NOW, THEREFORE, in consideration of the covenants, promises and representations set forth herein, and for other good and valuable

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows intending to be legally bound:
 

ARTICLE I.
THE MERGER

 
1.1           The Merger.  At the Effective Time (as defined in Section 1.2) and subject to and upon the terms and conditions of this Agreement and the

applicable provisions of the DGCL, Merger Sub will be merged with and into Company (the “Merger”), the separate corporate existence of Merger Sub will
cease, and Company will continue as the surviving corporation as a wholly owned subsidiary of Parent.  Company as the surviving corporation after the
Merger is hereinafter sometimes referred to as the “Surviving Corporation.”

 
1.2           Effective Time; Closing.  Subject to the provisions of this Agreement, the parties hereto will cause the Merger to be consummated by filing

the Certificate of Merger in substantially the form of Exhibit A (the “Certificate of Merger”) and appropriate officers’
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certificates of each of Company and Merger Sub with the Secretary of State of the State of Delaware in accordance with the relevant provisions of the DGCL
(collectively, the “Merger Documents”) (the time of such filing being the “Effective Time”) as soon as practicable on or after the Closing Date (as defined
below).  The closing of the Merger (the “Closing”) will take place at the offices of Davis Wright Tremaine LLP, 1300 SW Fifth Avenue, Suite 2300, Portland,
OR 97201 on or before March 21, 2008, or at a time and date to be specified hereafter by the parties, which will be no later than two Business Days after the
conditions set forth in Article VI are either satisfied or waived, or at such other time, date and location as the parties hereto agree in writing (the “Closing
Date”).  In furtherance of the foregoing, the parties hereto commit to use their reasonable best efforts to complete the Closing on or before March 21, 2008.

 
1.3           Effect of the Merger.  At the Effective Time, the effect of the Merger will be as provided in this Agreement, the Certificate of Merger and

the applicable provisions of the DGCL.  Without limiting the generality of the foregoing, and subject thereto, at the Effective Time, all the property, rights,
privileges, powers and franchises of Company and Merger Sub will vest in the Surviving Corporation, and all debts, liabilities and duties of Company and
Merger Sub will become the debts, liabilities and duties of the Surviving Corporation.

 
1.4           Certificate of Incorporation; Bylaws.  At the Effective Time, the Certificate of Incorporation and the Bylaws of Company as in effect

immediately prior to the Effective Time will become the Certificate of Incorporation and the Bylaws of the Surviving Corporation, each until thereafter
amended in accordance with applicable law.

 
1.5           Directors and Officers.  At the Effective Time, the directors of Merger Sub immediately prior to the Effective Time will become the initial

directors of the Surviving Corporation, until their respective successors are duly elected or appointed and qualified.  At the Effective Time, the officers of
Merger Sub immediately prior to the Effective Time will become the initial officers of the Surviving Corporation, until their respective successors are duly
appointed.

 
1.6           Effect on Capital Stock.  Subject to the terms and conditions of this Agreement, at the Effective Time, by virtue of the Merger and without

any action on the part of Merger Sub, Company or the holders of any of Company’s securities, the following will occur:
 
(a)           Conversion of Company Stock.
 



(i)            Company Series A-2 Preferred Stock. Each share of Company Series A-2 Preferred Stock issued and outstanding immediately
prior to the Effective Time will be canceled and extinguished.  Holders of shares of Company Series A-2 Preferred Stock will not
receive any consideration for such shares in the Merger, and

 
(ii)           Company Common Stock, Company Series A Preferred Stock and Company Series A-1 Preferred Stock. Each share of Company

Class A Voting Common Stock and Class B Nonvoting Common Stock (collectively, the “Company Common Stock”), Company
Series A Preferred Stock and Series A-1 Preferred Stock issued and outstanding

 
2

 
immediately prior to the Effective Time, other than Dissenting Shares, will be canceled and extinguished and automatically convert
(subject to Section 1.6(g)) into the right to receive that fraction of a share of Parent Common Stock equal to the Exchange Ratio. 
The “Exchange Ratio” shall be the quotient obtained by dividing (A) the Aggregate Share Number, as determined in accordance
with Section 1.6(a)(iv) hereof, by (B) the aggregate number of shares of Company Common Stock, Company Series A Preferred
Stock and Company Series A-1 Preferred Stock outstanding immediately prior to the Effective Time.  The shares of Parent
Common Stock to be received as consideration pursuant hereto, which shares shall be registered shares only after the registration
statement on Form S-3 identified in Section 5.5 hereof has been declared effective by the Securities and Exchange Commission
(“SEC”), are referred to herein as the “Merger Consideration.”

 
(iii)          Adjustment of Exchange Ratio.  The Exchange Ratio shall be adjusted to reflect appropriately the effect of any stock split, reverse

stock split, stock dividend (including any dividend or distribution of securities convertible into Parent Common Stock), dividends,
reorganization, recapitalization, reclassification, combination, exchange of shares or other like change with respect to Parent
Common Stock occurring on or after the date of this Agreement and prior to the Effective Time.

 
(iv)          For purposes of calculating the Adjustment Number and determining the Exchange Ratio, the Company shall deliver to Parent on

the third Business Day prior to the Closing Date a pro forma calculation of the net amount of Company’s cash and cash equivalents
on hand, Accounts Receivable, Company Note Balance and Adjusted Current Liabilities (the “Preliminary Adjustment
Schedule”), along with supporting documentation.  Parent shall have the right to review the Preliminary Adjustment Schedule and
any and all documents or date that it requests in accordance with the provisions of Section 4.2.  The parties agree to discuss in
good faith any comments or questions that Parent may have with respect to the Preliminary Adjustment Schedule and to resolve
any disputes relating to the Preliminary Adjustment Schedule.  If, immediately prior to the Effective Time, any dispute exists
between the parties in respect of the Preliminary Adjustment Schedule, for purposes of calculating the Exchange Ratio and
consummating the Merger, the Adjustment Number shall be calculated based upon the amounts posited by the Company (the
“Preliminary Adjustment Number”).  The Preliminary Adjustment Schedule used to determine the Preliminary Adjustment
Number shall be certified in writing as such by an officer of the Company and delivered at Closing.  An officer of Parent shall
deliver a letter to the Company at Closing specifying any disputed amounts (a “Parent Exception Letter”).  Notwithstanding the
foregoing, after the Effective Time, Parent shall have the right, for a period of 90 days following the Closing, to complete its
review of the Preliminary
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Adjustment Schedule.  If Parent determines in good faith during such 90-day period that the Adjustment Number at the Closing
Date should have been greater than the Preliminary Adjustment Number (regardless of whether such determination is based upon
the matters referred to in the Parent Exception Letter, if any, or upon any matters coming to the attention to the Parent after the
Effective Time), then Parent shall submit its determination to the Escrow Agent in an Officer’s Certificate to be delivered within
90 days following the Closing and otherwise in accordance with Section 8.2 hereof, specifying the number of shares by which
Parent asserts the Adjustment Number shall have been increased (the “Claimed Overpayment Number”).  For the avoidance of
doubt, the Claimed Overpayment Number may only represent shares by which the Merger Consideration could be validly reduced
in accordance with the terms of this Agreement.  The extent to which Parent is entitled to recovery of the Claimed Overpayment
Number shall be determined in accordance with Sections 8.2(e), 8.2(f) and 8.2(g) hereof, and the amount of any such recovery
shall be deemed a Loss for purposes of Article VIII hereof (except that such Loss shall be recoverable from the first dollar and
shall not be required to exceed the Basket Amount nor shall it be included in calculating whether the Basket Amount has otherwise
been exceeded) and shall be subject to all the terms and conditions of Article VIII hereof.

 
For purposes of this Agreement, the following terms shall have the meanings set forth herein. “Accounts Receivable” means all
accounts receivable that, to the Company’s knowledge, will be collectible by the Company, whether or not recorded or recordable
on a balance sheet prepared in accordance with GAAP (excluding any accounts receivable attributable to future services or
products that have not been delivered); provided, however, that in the event and to the extent that any Account Receivable (or
portion thereof) that is included in the calculation of the Adjustment Number is either (i) uncollected (after reasonable efforts have
been made to collect such Account Receivable), or (ii) reasonably determined to be uncollectible, in either case at or prior to the
expiration of the Escrow Period, such Account Receivable (or portion thereof, as applicable) shall be deemed to be a Loss for
purposes of Article VIII (except such Loss shall be recoverable from the first dollar and shall not be required to exceed the Basket
Amount nor shall it be included in calculating whether the Basket Amount has otherwise been exceeded) and shall be subject to all
the terms and conditions of Article VIII hereof.  For the avoidance of doubt, Accounts Receivable that are uncollected or
reasonably determined to be uncollectible shall only be deemed a Loss when the amount of such Accounts Receivable, when
netted with other amounts for purposes of determining the Adjustment Number, would ultimately result in an Adjustment Number
greater than zero.  “Company Note Balance” means the principal amount and interest accrued thereon calculated as of the
Closing Date of the Convertible Promissory Note dated March 12, 2008 issued by Company to Parent (the “Company
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Note”), which evidences the Company’s indebtedness to Parent for the funds transferred by Parent to Company pursuant to the
terms of the Letter Agreement between Parent and Company dated March 3, 2008. “Adjusted Current Liabilities” consists of (i)
the Stockholder Representative Fee (as defined in Section 8.3(b) hereof), (ii) fees of the Escrow Agent attributable to the
Stockholder Representative Escrow Fund and (iii) all accounts payable and accrued expenses owed by Company to parties other
than Parent (inclusive of legal, accounting and other expenses related to the transactions contemplated hereby) as of the Closing
Date that were incurred prior to the Closing Date.  The “Adjustment Number” means the number of shares of Parent Common
Stock (rounded to the nearest whole share) the value of which, based on the Average Price, is equal to the amount by which the
sum of Company Note Balance and Adjusted Current Liabilities, reduced by the Company’s cash and cash equivalents on hand as
of the Closing Date and Accounts Receivable as of the Closing Date, exceeds $1,500,000.  The “Aggregate Share Number”
means that number of shares of Parent Common Stock equal to $7,500,000 divided by $1.3161, which is the volume weighted
average trading price of Parent Common Stock reported on the Nasdaq Stock Market for the ten (10) trading days immediately
prior to March 12, 2008 (the “Average Price”), less the Adjustment Number.
 

(b)           Company Stock Options.  Neither Parent nor Merger Sub shall assume the outstanding options to purchase Company Common Stock (each,
a “Company Stock Option”) under the Company’s Stock Option Plan (the “Company Stock Option Plan”).  As a result, all outstanding
Company Stock Options under the Company Stock Option Plan shall, in accordance with the express terms of the Company Stock Option
Plan, be treated as follows in connection with the Merger: (i)  the shares of Company Common Stock subject to each Company Stock
Option shall vest in full on an accelerated basis prior to the Effective Time, and each Company Stock Option may be exercised by the
optionholder, on a net exercise basis or otherwise, prior to the Effective Time, and (ii) each such Company Stock Option, to the extent not
so exercised, shall terminate and cease to be outstanding upon the consummation of the Merger.

 
(c)           Company Warrants.  Other than the ISIS Warrants (as defined below), neither Parent nor Merger Sub shall assume the outstanding warrants

to purchase Company Class A Voting Common Stock or the outstanding warrants to purchase Company Series A Preferred Stock (each
warrant other than the ISIS Warrants, a “Company Warrant”).  As a result, all outstanding Company Warrants shall be treated as follows
in connection with the Merger: each such Company Warrant may be exercised, on a net exercise basis or otherwise, prior to the Effective
Time, and, to the extent not so exercised, shall terminate and cease to be outstanding upon the consummation of the Merger.  The Company
previously issued warrants to purchase shares of the Company’s Class A Voting Common Stock to ISIS Pharmaceuticals, Inc. (the “ISIS
Warrants”).  At the Effective Time, the ISIS Warrants that remain outstanding shall be converted into warrants
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to purchase a number of shares of Parent Common Stock equal to the product of (A) the number of shares of Company Class A Voting
Common Stock for which the ISIS Warrants are exercisable and (B) the Exchange Ratio, and the exercise prices therefor likewise shall be
adjusted accordingly.  The shares of Company Class A Voting Common Stock issuable upon exercise of the ISIS Warrants shall not be
included in the total number of shares of Company Common Stock outstanding immediately prior to the Effective Time used in calculation
of the Exchange Ratio.  In addition, ISIS Pharmaceuticals, Inc. shall have no entitlement to any portion of the Merger Consideration by
virtue of its ownership of the ISIS Warrants.

 
(d)           Capital Stock of Merger Sub.  Each share of Common Stock of Merger Sub (the “Merger Sub Common Stock”) issued and outstanding

immediately prior to the Effective Time will be converted into one validly issued, fully paid and nonassessable share of Common Stock of
the Surviving Corporation.  Each certificate evidencing ownership of shares of Merger Sub Common Stock will evidence ownership of such
shares of capital stock of the Surviving Corporation after the Effective Time.

 
(e)           Dissenters’ Rights.  Notwithstanding anything in this Agreement to the contrary, shares of Company Stock outstanding immediately prior to

the Effective Time held by any Company Stockholder and constituting “dissenting shares” (as defined in the DGCL) (“Dissenting Shares”)
will not be converted into the right to receive Merger Consideration in accordance with Section 1.6(a), unless and until the holder of such
Dissenting Shares fails to perfect or effectively withdraws or otherwise loses his, her or its right to appraisal and payment under the DGCL. 
If, after the Effective Time, any such Company Stockholder fails to perfect or effectively withdraws or loses his, her or its right to appraisal,
such Dissenting Shares thereupon will be treated as if they had been converted as of the Effective Time into the right to receive Merger
Consideration in accordance with Section 1.6(a), without interest thereon.  If, after the Effective Time, any such Company Stockholder
perfects his, her or its right to appraisal and does not thereafter effectively withdraw or otherwise lose such right to appraisal, such
Dissenting Shares thereupon will not be converted into the right to receive Merger Consideration in accordance with Section 1.6(a) hereof
but rather will be converted into the right to receive such consideration as may be determined to be due with respect to such Dissenting
Shares pursuant to Section 262 of the DGCL.  Company will give Parent (i) prompt written notice of any demands received by Company
for appraisal of any shares of Company Stock, attempted withdrawals of such demands and any other instruments received by Company
relating to dissenters’ rights, and (ii) the opportunity to direct all negotiations with respect to dissenters under the DGCL.  Company will
not, without the prior written consent of Parent (unless such payment is pursuant to a court order, in which event Company will give Parent
notice of any such court order or request therefor as soon as practicable), which consent will not be unreasonably withheld or delayed,
voluntarily make any payment with respect to such demands, offer to settle or settle any such demands or approve any withdrawal of such
demands.
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(f)            Fractional Shares.  No fraction of a share of Parent Common Stock will be issued by virtue of the Merger.  To the extent any Company

Stockholder is entitled to receive a fraction of a share of Parent Common Stock, the number of shares such Company Stockholder is entitled
to receive shall be rounded down to the nearest whole share.

 
(g)           Adjustments.  All calculations under Section 1.6 and 1.7 will be rounded to the nearest sixth decimal place (0.000001) and will be adjusted

as appropriate to reflect fully the effect of any stock split, stock dividend (including any dividend or distribution of stock convertible into



Parent Common Stock), reorganization, recapitalization or other similar change with respect to Parent Common Stock after the date hereof.
 
1.7           Surrender of Certificates.
 
(a)           Exchange Procedures; Escrow.
 

(i)            Prior to the Effective Time, Parent shall appoint an agent (the “Exchange Agent”) for the purpose of exchanging stock certificate
or certificates representing outstanding shares of Company Common Stock, Company Series A Preferred Stock and Company
Series A-1 Preferred Stock (the “Certificates”) for the Merger Consideration.  Parent will make available to the Exchange Agent,
as needed, the Merger Consideration to be paid in respect of the shares of Company Common Stock, Company Series A Preferred
Stock and Company Series A-1 Preferred Stock.

 
(ii)           Notwithstanding the provisions of Section 1.7(a)(i), pursuant to Sections 8.2 and 8.3 hereof, Parent shall withhold and not issue to

the Company Stockholders that number of shares of Merger Consideration equal to a total of eleven percent (11%) of that portion
of the Aggregate Share Number, rounded down to the nearest whole share, to be issued to the Company Stockholders in exchange
for shares of Company Common Stock, Company Series A Preferred Stock, and Company Series A-1 Preferred Stock, but shall
instead deposit such shares into an escrow account in the form of a stock certificate issued to the Escrow Agent (as defined in
Article VIII hereof) on behalf of the Company Stockholders (the “Escrow Amount”).  The Escrow Amount shall be divided as
follows:  A number of shares of Merger Consideration equal to ten percent (10%) of the Aggregate Share Number (the
“Indemnification Escrow Fund”) shall be set aside for the payment of indemnifiable Losses of the Parent, in accordance with the
terms and conditions set forth in Section 8.2.  A number of shares of Merger Consideration equal to one percent (1%) of the
Aggregate Share Number (the “Stockholder Representative Escrow Fund”) shall be set aside solely for payment and/or
reimbursement of out-of-pocket and third party fees and expenses incurred by the Stockholder Representative in the performance
of his duties on behalf of the Company Stockholders.  If such expenses incurred by the
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Stockholder Representative exceed the amounts in the Stockholder Representative Escrow Fund, such excess amounts shall be
satisfied and paid to the Stockholder Representative out of the Indemnification Escrow Fund immediately prior to the termination
of the Escrow Period, in accordance with the provisions of Section 8.3(f). For the avoidance of doubt, Parent shall not be entitled
to receive any shares of Parent Common Stock from the Stockholder Representative Escrow Fund for any purpose under this
Agreement.

 
(iii)          Each Company Stockholder shall surrender to Parent all Certificates held by such Person.  Prior to the Effective Time, each

Company Stockholder shall receive (A) a letter of transmittal in customary form (which will specify that delivery will be effected,
and risk of loss and title to the Certificates will pass, only upon delivery of the Certificates to Parent and will contain other
customary provisions), and (B) instructions for use in effecting the surrender of the Certificates in exchange for certificates
representing such Company Stockholder’s Merger Consideration pursuant to Section 1.6(a), and any dividends or other
distributions pursuant to Section 1.7(b).

 
(iv)          Within ten (10) days after surrender by a Company Stockholder of a Certificate for cancellation to Parent or to such other agent or

agents as may be appointed by Parent, together with such letter of transmittal duly completed and validly executed in accordance
with the instructions thereto, Parent will deliver, or cause to be delivered, to the holder of such Certificate (A) four stock
certificates, each representing 22.25% of the total number of shares of Merger Consideration into which such Company
Stockholder’s Company Common Stock, Company Series A Preferred Stock or Company Series A-1 Preferred Stock was
converted at the Effective Time, and (B) any dividends or distributions payable pursuant to Section 1.7(b).  The four stock
certificates to be delivered by Parent in exchange for each Certificate surrendered by a Company Stockholder shall each bear a
different restrictive legend indicating that, subject to any restrictions or limitations otherwise imposed by applicable federal and
state securities laws, the holder thereof is entitled to sell the shares of Parent Common Stock represented by such stock certificate,
commencing on the 60th, 120th, and 180th, and 240th days, respectively, following the Closing Date.

 
(v)           Until so surrendered, outstanding Certificates will be deemed from and after the Effective Time, for all corporate purposes to

evidence only the ownership of the number of shares of Merger Consideration into which such shares of Company Common Stock,
Company Series A Preferred Stock and Company Series A-1 Preferred Stock will have been so converted pursuant to Section
1.6(a), and any dividends or distributions payable pursuant to Section 1.7(b).
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(b)           Distributions with Respect to Unexchanged Certificates.  No dividends or other distributions declared or made after the date of this

Agreement with respect to Parent Common Stock with a record date after the Effective Time will be paid to the holder of any unsurrendered
Certificate with respect to the shares of Parent Common Stock represented thereby until the holder of record of such Certificate surrenders
such Certificate.  Subject to applicable law, following surrender of any such Certificate, Parent will deliver to the record holder thereof
without interest, in addition to anything else required to be delivered hereunder, the amount of any such dividends or other distributions
with a record date after the Effective Time payable with respect to such whole shares of Parent Common Stock.

 
(c)           Transfers of Ownership.  If certificates representing Merger Consideration are to be issued in a name other than that in which the

Certificates surrendered in exchange therefor are registered (other than as a result of a change in the corporate name of the holder of such
Certificate), it will be a condition of the issuance or payment thereof that the Certificates so surrendered will be properly endorsed and
otherwise in proper form for transfer and that the Persons requesting such exchange will have paid to Parent or any agent designated by it
any transfer or other taxes required by reason of the issuance of certificates representing Merger Consideration in any name other than that



of the registered holder of the Certificates surrendered, or established to the satisfaction of Parent or any agent designated by it that such tax
has been paid or is not payable.

 
(d)           No Liability.  Notwithstanding anything to the contrary in this Section 1.7, none of Parent, the Surviving Corporation or any party hereto

will be liable to a holder of shares of Parent Common Stock or Company Stock for any amount properly paid to a public official pursuant to
any applicable abandoned property, escheat or similar law.

 
1.8           No Further Ownership Rights in Company Stock.  All Merger Consideration (together with any cash paid in respect thereof pursuant to

Section 1.7(b)) in accordance with the terms hereof will be deemed to have been issued in full satisfaction of all rights pertaining to such shares of Company
Stock, and there will be no further registration of transfers on the records of the Surviving Corporation of shares of Company Stock which were outstanding
immediately prior to the Effective Time.  If, after the Effective Time, certificates representing shares of Company Stock are presented to the Surviving
Corporation for any reason, they will be cancelled and, if applicable, exchanged as provided in this Article I.

 
1.9           Lost, Stolen or Destroyed Certificates.  If any Certificates will have been lost, stolen or destroyed, upon the making of an affidavit of that

fact by the holder thereof, in exchange for such lost, stolen or destroyed Certificates, Parent will cause the transfer agent for Parent Common Stock to issue,
certificates representing the shares of Parent Common Stock due to such holder pursuant to Section 1.6, and any dividends or distributions payable pursuant
to Section 1.7(b); provided, however, that Parent may, in its reasonable discretion and as a condition precedent to the issuance of certificates representing
shares of Parent Common Stock, require the owner of such lost, stolen or destroyed Certificates to deliver an indemnity agreement and bond reasonably
satisfactory in form and amount to Parent as indemnity against any claim that may be made against Parent or the Surviving Corporation with respect to the
Certificates alleged to have been lost, stolen or destroyed.
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1.10         Tax Consequences.  The parties hereto agree that this Agreement shall constitute a plan of reorganization within the meaning of U.S.

Department of Treasury Regulations Section 1.368-2(g) and (ii) the Merger shall constitute a reorganization within the meaning of Section 368 of the Code (a
“Reorganization”).

 
1.11         Taking of Necessary Action; Further Action.  If, at any time after the Closing Date, any further action is necessary or desirable to carry

out the purposes of this Agreement and to vest the Surviving Corporation with full right, title and possession to all assets, property, rights, privileges, powers
and franchises of Company and Merger Sub, Company and Merger Sub will take all such lawful and necessary action.

 
ARTICLE II.

REPRESENTATIONS AND WARRANTIES OF COMPANY
 

As of the date hereof, Company represents and warrants to Parent and Merger Sub, subject to such exceptions as are specifically disclosed in writing
in the disclosure letter (and referencing a specific representation) supplied by Company to Parent dated as of the date hereof and certified by a duly authorized
officer of Company (the “Company Schedule”), as follows:

 
2.1           Organization and Qualification.  Company is a corporation duly organized, validly existing and in good standing under the laws of the

State of Delaware and has the requisite corporate power and authority to own, lease and operate its assets and properties and to carry on its business as it is
now being conducted.  Company is in possession of all Approvals necessary to own, lease and operate the properties it purports to own, operate or lease and
to carry on its business as it is now being conducted, except where the failure to have such Approvals would not, individually or in the aggregate, have a
Material Adverse Effect on Company.  Company is duly qualified or licensed as a foreign corporation to do business, and is in good standing, in each
jurisdiction where the character of the properties owned, leased or operated by it or the nature of its activities makes such qualification or licensing necessary,
except for such failures to be so duly qualified or licensed and in good standing that would not, either individually or in the aggregate, have a Material
Adverse Effect on Company.

 
(a)           Company has not agreed nor is it obligated to make, nor is it bound by any Contract under which it may become obligated to make, any

future investment in or capital contribution to any Person.  Company does not directly or indirectly own any equity or similar interest in or
any interest convertible, exchangeable or exercisable for, any equity or similar interest in, any Person.

 
2.2           Certificate of Incorporation and Bylaws.  Company has previously furnished to Parent a complete and correct copy of its Certificate of

Incorporation and its Bylaws, each as amended to date (collectively, the “Company Charter Documents”).  Such Company Charter Documents are in full
force and effect.  Company is not in violation of any provision of any Company Charter Document.
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2.3          Capitalization.
 
(a)           Company Stock.  As of the date of this Agreement, the authorized capital stock of Company consists of:
 

(i)            Fifteen Million (15,000,000) shares of Company Class A Voting Common Stock, par value $0.001 per share (the “Company Class
A Voting Common Stock”), of which Eight Million Six Hundred Eighty-Two Thousand Nine Hundred Fifty-Eight (8,682,958)
shares are issued and outstanding, and Three Hundred Fifty Thousand (350,000) shares of Company Class B Nonvoting Common
Stock, par value $0.001 per share (the “Company Class B Nonvoting Common Stock”), of which Two Hundred Eighty-Nine
Thousand Seven Hundred Eighty-Four (289,784) are issued and outstanding.

 
(ii)           Four Million (4,000,000) shares of Company Preferred Stock, par value $0.001 per share (“Company Preferred Stock”), of which

(A) Forty-Three Thousand Two Hundred Two (43,202) shares have been designated Series A Preferred Stock (“Company Series
A Preferred Stock”), of which Thirty-Four Thousand Five Hundred Sixty-Two (34,562) shares are issued and outstanding, (B)
One-Hundred Sixty-Two Thousand Two Hundred Ninety-Five (162,295) shares have been designated Series A-1 Preferred Stock
(“Company Series A-1 Preferred Stock”), all of which shares are issued and outstanding, (C) Eight Hundred Twenty-Five



Thousand (825,000) shares have been designated Series A-2 Preferred Stock (the “Company Series A-2 Preferred Stock”), all of
which shares are issued and outstanding, and (D) Two Million Nine Hundred Sixty-Nine Thousand Five Hundred Three
(2,969,503) shares of undesignated Preferred Stock, none of which are issued and outstanding.  Immediately prior to the Effective
Time, the issued and outstanding shares of Company Series A Preferred Stock and Company Series A-1 Preferred Stock will be
convertible to Company Class A Voting Common Stock at a conversion ratio of 1:1.

 
(b)           Company Stock Assuming Net Exercise.  Immediately prior to the Effective Time, assuming net exercise of all outstanding options and

warrants other than the ISIS Warrants based on a value per share of Ercole Common Stock of $0.7775, the authorized capital stock of
Company would consist of:

 
(i)            Fifteen Million (15,000,000) shares of Company Class A Voting Common Stock, par value $0.001 per share, of which Nine

Million Four Hundred Eighty-One Thousand Seven Hundred Twenty-One (9,481,721) shares would be issued and outstanding, and
Three Hundred Fifty Thousand (350,000) shares of Company Class B Nonvoting Common Stock, par value $0.001 per share, of
which Two Hundred Eighty-Nine Thousand Seven Hundred Eighty-Four (289,784) would be issued and outstanding.
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(ii)           Four Million (4,000,000) shares of Company Preferred Stock, par value $0.001 per share, of which (A) Forty-Three Thousand Two

Hundred Two (43,202) shares have been designated Series A Preferred Stock, of which Thirty-Four Thousand Five Hundred Sixty-
Two (34,562) shares are issued and outstanding, (B) One-Hundred Sixty-Two Thousand Two Hundred Ninety-Five (162,295)
shares have been designated Series A-1 Preferred Stock, all of which shares are issued and outstanding, (C) Eight Hundred
Twenty-Five Thousand (825,000) shares have been designated Series A-2 Preferred Stock, all of which shares are issued and
outstanding, and (D) Two Million Nine Hundred Sixty-Nine Thousand Five Hundred Three (2,969,503) shares of undesignated
Preferred Stock, none of which are issued and outstanding.

 
(c)           Options. Section 2.3(c) of the Company Schedule sets forth the following information with respect to each Company Stock Option

outstanding as of the date of this Agreement: (i) the name of the optionee; (ii) the number of shares of Company Stock covered; (iii) the
exercise price; (iv) the grant date; (v) the vesting schedule; and (vi) the expiration date.  Company has made available to Parent accurate
and complete copies of the Company Stock Option Plan and all Contracts evidencing a Company Stock Option.  All such Company Stock
Options shall terminate and cease to be outstanding upon the consummation of the Merger.  To the extent Company Stock Options are
exercised by optionee on a net exercise basis prior to the Effective Time, the Company issued the appropriate number of shares to such
optionee upon such net exercise.

 
(d)           Warrants. Section 2.3(d) of the Company Schedule sets forth the following information with respect to each Company Warrant outstanding

as of the date of this Agreement: (i) the name of the warrant holder; (ii) the number of shares of Company Stock (and any designation by
class or series for such Company Stock) issuable upon exercise of such Company Warrant; (iii) the exercise price; (iv) the grant date; (v) the
vesting schedule; and (vi) the expiration date.  Company has made available to Parent accurate and complete copies of each Company
Warrant.  Other than the ISIS Warrants, all Company Warrants shall terminate and cease to be outstanding upon the consummation of the
Merger.  To the extent Company Warrants are exercised by optionee on a net exercise basis prior to the Effective Time, the Company issued
the appropriate number of shares to the warrantholder upon such net exercise.

 
(e)           Validity. All outstanding shares of Company Stock have been duly authorized and validly issued and are fully paid and nonassessable. All

shares of Company Stock subject to issuance as aforesaid, upon issuance on the terms and conditions specified in the instrument pursuant to
which they are issuable and payment in full therefor, would be duly authorized, validly issued, fully paid and nonassessable.  All
outstanding shares of Company Stock, all Company Stock Options, all Company Warrants, and the ISIS Warrants have been issued and
granted in compliance with all applicable securities laws and other Legal Requirements and all requirements set forth in applicable
Contracts.
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(f)            No Other Equity. Except as set forth in Sections 2.3(a), 2.3(b) 2.3(c) and 2.3(d) of the Company Schedule, there are no subscriptions,

options, warrants, equity securities, partnership interests or similar ownership interests, calls, rights (including preemptive rights),
commitments or agreements of any character to which Company is a party or by which it is bound obligating Company to issue, deliver or
sell, or cause to be issued, delivered or sold, or repurchase, redeem or otherwise acquire, or cause the repurchase, redemption or acquisition
of, any shares of capital stock, partnership interests or similar ownership interests of Company or obligating Company to grant, extend, or
enter into any such subscription, option, warrant, equity security, ownership interest, call, right, commitment or agreement.

 
(g)           Other Agreements; Vesting. Except as set forth in Section 2.3(g) of the Company Schedule, there are no registration rights, voting trusts,

proxies, rights plan, antitakeover plans or other similar agreements to which Company is a party or by which Company is bound. Except as
set forth in Section 2.3(g) of the Company Schedule, there are no commitments or agreements of any character obligating Company to
accelerate the vesting of any subscription, option, warrant, ownership interest, call, right, or other equity security, whether or not as a result
of or in connection with the Merger.  Except as set forth in Section 2.3(g) of the Company Schedule and as contemplated by Section 1.6(c)
of this Agreement, Company has not accelerated the vesting of any subscription, option, warrant, ownership interest, call, right, or other
equity security within the last twelve (12) months.

 
2.4           Authority Relative to this Agreement.  Company has all necessary corporate power and authority to execute and deliver this Agreement

and to perform its obligations hereunder and, subject to obtaining the approval of the Merger by Company Stockholders, to consummate the transactions
contemplated hereby.  The execution and delivery of this Agreement by Company and the consummation by Company of the transactions contemplated
hereby, subject to obtaining the approval of the Merger by Company Stockholders, has been duly and validly authorized by all necessary corporate action on
the part of Company.  No other corporate proceedings on the part of Company are necessary to authorize this Agreement or, subject to obtaining the approval
of the Merger by Company Stockholders, to consummate the transactions so contemplated.  This Agreement has been duly and validly executed and delivered
by Company and, assuming the due authorization, execution and delivery by Parent and Merger Sub, constitutes a legal and binding obligation of Company,



enforceable against Company in accordance with the terms hereof, except as enforceability may be limited by bankruptcy, insolvency, reorganization,
moratorium and other laws affecting creditors’ rights generally, or by general equitable principles (regardless of whether enforcement is sought in a
proceeding at law or in equity), and to the extent any indemnification or contribution provisions thereof may be limited by applicable federal or state
securities laws.

 
2.5           No Conflict; Filings; Consents.
 
(a)           Except as set forth in Section 2.5(a) of the Company Schedule, the execution and delivery by Company of this Agreement do not, and

Company’s performance of its obligations hereunder will not, result in any violation of, be in conflict with, or
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constitute a default under, with or without the passage of time or the giving of notice: (i) any provision of the Company Charter Documents;
(ii) any provision or any judgment, decree or order to which Company is a party or by which it is bound; (iii) any Contract to which
Company is a party or by which it is bound; or (iv) to Company’s knowledge, any statute, rule or governmental regulation applicable to
Company, except in the case of clause (iii) or (iv) where failure to do so would not constitute, individually or in the aggregate, a Material
Adverse Effect on Company.

 
(b)           The execution and delivery by Company of this Agreement do not, and Company’s performance of its obligations hereunder will not,

require any Approval of, or filing with or notification to, any (i) Governmental Entity, except for applicable requirements, if any, of the
Securities Act, state securities laws, and the filing of the Merger Documents as required by the DGCL, or (ii) Person other than a
Governmental Entity, except as disclosed on Section 2.5(b) of the Company Schedule.

 
2.6           Compliance; Permits.
 
(a)           Company is not in conflict with, or in default or violation of, and has not been given notice of any conflict or default or violation of, any

Legal Requirements applicable to it or by which any of its properties are bound or affected, except where failure to do so would not
constitute, individually or in the aggregate, a Material Adverse Effect on Company.

 
(b)           No investigation or review by any Governmental Entity is pending or, to the knowledge of Company, threatened against Company nor, to

Company’s knowledge, has any Governmental Entity indicated an intention to conduct the same.
 
(c)           Without limiting the foregoing, Company has not exported or transmitted any of its products or any other materials to any country to which

such export or transmission is restricted by any Legal Requirements, without first having obtained all necessary and appropriate United
States and foreign government Approval, except where failure to do so would not constitute, individually or in the aggregate, a Material
Adverse Effect on Company.

 
(d)           Company holds all permits, licenses, variances, exemptions, orders and approvals from Governmental Entities related to the operation of the

business of Company in the manner it is presently being operated (collectively, the “Company Permits”), except where failure to do so
would not constitute, individually or in the aggregate, a Material Adverse Effect on Company.

 
(e)           Section 2.6(e) of the Company Schedule contains a list of all Company Permits, together with the date each such Company Permit will

expire in accordance with its terms.  Each Company Permit is valid and in full force and effect and will not expire prior to the expiration
date indicated in Section 2.6(e) of the Disclosure
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Schedule.  The Company is in compliance in all material respects with each Company Permit.  Except as set forth in Section 2.6(e) of the
Company Schedule, there are no claims, actions, suits or proceedings pending or, to Company’s knowledge, threatened against Company or
reasonably expected to occur, that could result in the termination, revocation, limitation, suspension, restriction or impairment of any
Company Permit, or the imposition of any fine, penalty or other sanctions for violation of any Legal Requirement relating to any Company
Permit.

 
2.7           Financial Statements.
 
(a)           Company has delivered to Parent an audited final copy of the balance sheet of Company at December 31, 2006 and statements of operations,

stockholders’ net capital deficiency and cash flow for the year ended December 31, 2006 (including the related notes thereto) of Company
(collectively, the “Company Annual Financial Statements”), prepared in accordance with GAAP applied on a consistent basis throughout
the periods involved (except as may be indicated in the notes thereto).  The statements of operations and cash flow included as part of the
Company Annual Financial Statements present fairly the results of operations and cash flow of Company for the periods covered, and the
balance sheet presents fairly the financial condition of Company as of its dates.

 
(b)           Company has delivered to Parent the unaudited balance sheet of Company at December 31, 2007, and the related statements of operations

and cash flows for the year ended December 31, 2007 (collectively, the “Company Interim Financial Statements”), prepared in
accordance with GAAP applied on a consistent basis throughout the periods involved (except that such Company Interim Financial
Statements do not contain footnotes).  The statements of operations and cash flow included as part of the Company Interim Financial
Statements present fairly in all material respects the results of operations and cash flow of Company for the periods covered, and the
balance sheet presents fairly in all material respects the financial condition of Company as of its date.  The Company Interim Financial
Statements reflect all adjustments (which consist only of normal recurring adjustments not material in amount and include estimated
provisions for year-end adjustments) necessary for a fair presentation.

 



2.8           No Undisclosed Liabilities.  Except as disclosed in Section 2.8 of the Company Schedule, Company does not have any liabilities (whether
absolute, accrued, contingent or otherwise, and whether due or to become due) except for (i) liabilities provided for in Company’s balance sheet as of
December 31, 2007 included in the Company Interim Financial Statements, (ii) the Company Note, (iii) unaccrued liabilities (the amount of which does not
exceed $5,000 in the aggregate) arising out of Contracts incurred in the ordinary course of Company’s business and outstanding as of December 31, 2007, and
(iv) liabilities incurred in the ordinary course of Company’s business after December 31, 2007.

 
2.9           Absence of Certain Changes or Events.  Except as set forth in Section 2.9 of the Company Schedule, since December 31, 2007: (i) there

has not been any Material Adverse
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Effect on Company, (ii) there has not been any material damage, destruction or casualty loss affecting Company (whether or not covered by insurance), and
(iii) Company has not taken any action that would have been prohibited by Section 4.1 if such section were effective on December 31, 2007.

 
2.10         Absence of Litigation.  There are no claims, actions, suits or proceedings pending or, to Company’s knowledge, threatened against

Company or any properties or rights of Company or reasonably expected to occur, before any arbitrator or Governmental Entity. There are no claims, actions,
suits or proceedings pending by Company against a third party or that Company intends to bring against a third party.

 
2.11         Employee Benefit Plans.
 
(a)           Section 2.11(a) of the Company Schedule sets forth a list of each Company Plan that provides benefits in respect of any employee or former

employee, director, officer or consultant (or any dependent or beneficiary) of the Company.  Each Company Plan has been funded and
administered in all material respects in accordance with its terms and applicable law, including ERISA and the Code.  For purposes of this
Agreement, the term “Company Plan” shall include each “employee benefit plan,” as such term is defined in Section 3(3) of ERISA, and
all bonus, stock or other security option, stock or other security purchase, stock or other security appreciation rights, incentive, deferred
compensation, retirement or supplemental retirement, severance, golden parachute, vacation, cafeteria, dependent care, medical care,
employee assistance program, education or tuition assistance programs, insurance and other similar fringe or employee benefit plans,
programs or arrangements, and any current or former employment or executive compensation or severance agreements, written or
otherwise, which have ever been sponsored or maintained or entered into for the benefit of, or relating to, any present or former employee,
manager or director of the Company.  The Company has, to the extent applicable, provided to Parent true, correct and complete copies of (i)
each Company Plan (or, if not written a written summary of its material terms), including all plan documents, trust agreements, insurance
contracts or other funding vehicles and all amendments thereto, (ii) all summaries and summary plan descriptions, including any summary
of material modifications, (iii) the three most recent annual reports (Form 5500 series) filed with the IRS with respect to such Company
Plan (and, if any of such annual reports is a Form 5500R, the corresponding Form 5500C filed with respect to such Company Plan), (iv) the
three most recent actuarial reports or other financial statements relating to such Company Plan, (v) the three most recent determinations or
opinion letters, if any, issued by the IRS with respect to any Company Plan and any pending request for such a determination letter, (vi) the
three most recent nondiscrimination tests performed under the Code (including 401(k) and 401(m) tests) for each Company Plan, and (vii)
all material filings made with any Governmental Entity, including any filings under the Voluntary Compliance Resolution or Closing
Agreement Program or the Department of Labor Delinquent Filer Program, and (viii) any other documents, forms or other instruments
relating to any Company Plan reasonably requested by Parent.  Except as set forth in Section 2.11(a) of the
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Company Schedule, no Company Plan has been established or maintained for employees living outside of the United States.  The Company
has made available to Parent copies of all material documents pursuant to which each Company Plan is administered.

 
(b)           Except as set forth in Section 2.11(b) of the Company Schedule, no Contract identified in Section 2.18 or 2.19 of the Company Schedule

will, as a result of the transactions contemplated hereby, either require any payment by the Company (or the Surviving Corporation) or
Parent or any of their respective subsidiaries or any consent or waiver from any stockholder, officer, director, employee, consultant or
independent contractor, or result in any change in the nature of any rights of any stockholder, officer, director, employee, consultant or
independent contractor, including, but not limited to, any accelerated payments, deemed satisfaction of goals or conditions, new or
increased benefits or additional or accelerated vesting.

 
(c)           Except as set forth in Section 2.11(c) of the Company Schedule, no individual will as a direct or indirect result of the transactions

contemplated hereby, accrue or receive additional benefits, service or accelerated rights to payments under any Company Plan, including
the right to receive any parachute payment (as defined in Section 280G of the Code) or become entitled to severance, termination allowance
or similar payments that could result in the payment of any such benefits or payments, and no such benefits, rights or payments have
accrued as of any other transaction or event that remains unsatisfied as of the date of this Agreement.  The Company has not been and will
not be required to “gross up” or otherwise compensate any individuals because of the imposition of any excise tax upon payment to such
individual.

 
(d)           Neither the Company nor any ERISA Affiliate maintains or contributes or, in the last seven years has ever maintained or contributed to, or

otherwise participates or, in the last seven years participated in, a “defined benefit plan” within the meaning of Section 3(35) of ERISA or
Section 414(j) of the Code, or a plan that is subject to the requirements of Section 412 of the Code or Title IV of ERISA, or is or, in the last
seven years was, a party to a “multiemployer plan” within the meaning of Section 3(37), 4001(a)(3), 4063 or 4064 of ERISA or
Section 414(f) of the Code.  For purposes of this Agreement, the term “ERISA Affiliate” shall include any organization that is or has ever
been treated as a single employer with the Company under Sections 414(b), (c), (m) or (o) of the Code or Section 4001(b) of ERISA.  No
liability under Title IV of ERISA has been incurred by the Company or any ERISA Affiliate that has not been satisfied in full, and no
condition exists that would give rise to any such liability thereunder.  Except as set forth in Section 2.11(d) of the Company Schedule, the
Company does not maintain a Company Plan providing retiree, medical or life benefits (as defined in Section 3(1) of ERISA) to employees
or former employees after retirement or other separation from service other than as required by COBRA.

 



(e)           No claims, actions, suits or proceedings have been brought, are pending or are overtly threatened, against or with respect to any Company Plan,
or any fiduciary
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thereof with respect to such fiduciary’s duties to the Company Plan, or the assets of any of the trusts thereunder.  Except as set forth under
ERISA, the Code or the terms of the relevant Company Plan, there are no material restrictions on the rights of the Company to amend or
terminate any Company Plan without incurring any liability thereunder.

 
(f)            To the Company’s knowledge, no “party in interest” (as defined in Section 3(14) of ERISA) or “disqualified person” (as defined in Section

4975(e)(2) of the Code) with respect to any Company Plan has engaged in any nonexempt “prohibited transaction” (as described in Section
4975(c) of the Code or Section 406 of ERISA).  No tax under Code Sections 4980B or 5000 has been incurred with respect to any Company Plan
and no circumstances exist that could give rise to such tax.

 
(g)           Except as set forth in Section 2.11(g) of the Company Schedule, all of the Company Plans that are intended to be qualified under

Section 401(a) of the Code have been administered in accordance with their terms and are in compliance with the currently applicable
provisions of ERISA and the Code, have received favorable determination letters from the Internal Revenue Service to the effect that such
Company Plans are qualified and that each trust established in connection with any Company Plan which is intended to be exempt from
federal income taxation under Section 501(a) of the Code is so exempt, or are entitled to rely on opinion letters issued to a prototype
sponsor, and no such letter has been revoked and revocation is not threatened, and no fact or event has occurred that adversely affects the
qualified status of any such Company Plan or the exempt status of any such trust.

 
(h)           Except as set forth in Section 2.11(h) of the Company Schedule, each Company Plan (and related trust, insurance Contract, or fund)

complies in form and in operation in all material respects with the applicable requirements of ERISA, the Code, other laws, and its own
terms.  There have been no prohibited transactions or breaches of any of the duties imposed on “fiduciaries” (within the meaning of ERISA
Section 3(21)) by ERISA with respect to the Company Plans that could result in any liability or excise tax under ERISA or the Code being
imposed on the Company.  There is no pending or threatened assessment, complaint, proceeding or investigation of any kind in any court or
Governmental Entity with respect to any Company Plan (other than routine claims for benefits), nor to the Company’s knowledge, is there
any basis for one.

 
(i)            Each Company Plan that is a “group health plan” (within the meaning of Section 5000(b)(1) of the Code) has been operated in compliance

with applicable law, its terms, and with the group health plan continuation coverage requirements of Section 4980B of the Code and
Sections 601 through 608 of ERISA (“COBRA Coverage”), Section 4980D of the Code and Sections 701 through 707 of ERISA, Title
XXII of the Public Health Service Act and the provisions of the Social Security Act, to the extent such requirements are applicable.  No
Company Plan or written or oral agreement exists which obligates the Company or any ERISA Affiliate to provide health care coverage,
medical, surgical, hospitalization, death
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or similar benefits (whether or not insured) to any employee, former employee or director of the Company or any ERISA Affiliate
following such employee’s, former employee’s or director’s termination of employment with the Company or any ERISA Affiliate,
including, but not limited to, retiree medical, health or life benefits, other than COBRA Coverage.

 
(j)            Except as set forth in Section 2.11(j) of the Company Schedule, all contributions, including insurance premiums, to or with respect to each

Company Plan that are due have been paid in material compliance with all applicable laws, and all contributions and insurance premiums
for any period ending on or before the Closing Date that are not yet due have been paid or accrued in the ordinary course of business by the
Company or the ERISA Affiliate, as applicable.  All material contributions, transfers and payments in respect of any Company Plan, other
than transfers incident to an incentive stock option within the meaning of Code Section 422, have been or are fully deductible under the
Code.

 
(k)           No Company Plan provides benefits to any individual who is not a current or former employee of the Company, or the dependents or other

beneficiaries of any such current or former employee.  No Company Plan provides, or has any liability to provide, life insurance, medical,
severance, or other employee welfare benefits to any employee or any dependent of any employee beyond retirement or termination of
service, other than coverage mandated by law, and neither the Company nor any ERISA Affiliate has ever represented, promised or agreed
to provide such to any employee or employees (whether individually or as a group) other than coverage mandated by law.

 
(l)            The Company has reserved all rights necessary to amend or terminate each of the Company Plans without the consent of any other person,

and the execution of this Agreement and the transactions contemplated hereby will not (either alone or upon the occurrence of any
additional or subsequent events) result in the triggering or imposition of any restrictions or limitations (other than those set forth under
applicable laws) on the right of the Company to amend or terminate any Company Plan.

 
(m)          Except as set forth in Section 2.11(m) of the Company Schedule, no amount that could be received (whether in cash or property or the

vesting of property) as a result of any of the transactions contemplated by this Agreement by any employee, officer or director of the
Company or any of its affiliates who is a “disqualified individual” (as such term is defined in Treasury Regulation Section 1.280G-1) under
any employment, severance or termination agreement, other compensation arrangement or Company Plan currently in effect would be
characterized as an “excess parachute payment” (as such term is defined in Code Section 280G(b)(1)).

 
(n)           Other than as set forth in Section 2.11(n) of the Company Schedule, no Company Plan or other agreement provides for “deferred

compensation” subject to Code § 409A (“Deferred Compensation Plan”).  No Company Plan or other
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agreement providing for equity related based compensation or payments, including, without limitation, stock options, restricted stock,
phantom stock or performance shares, provides for “deferred compensation” subject to Section 409A of the Code. Each Deferred
Compensation Plan is in “good faith” compliance with Section 409A of the Code and the U.S. Treasury guidance related thereto, through
and including Notice 2007-86. Each stock option or stock appreciation right issued by the Company or any ERISA Affiliate was granted
with an exercise price equal to or greater than the per share fair market value (with the meaning of Code § 409A and the guidance issued
thereunder) of the Company’s or ERISA Affiliate’s common stock, and such common stock constitutes “service recipient stock” (within the
meaning of Treas. Reg. § 1.409A-1(b)(5)(iii)(A)). No taxes are due or accrued because of violations of Code § 409A.

 
(o)           Each Company Plan, if any, which is maintained outside of the United States has been operated in all material respects in conformance with

the applicable statutes or governmental regulations and rulings relating to such plans in the jurisdictions in which such Company Plan is
present or operates and, to the extent relevant, the United States.

 
(p)           Except as set forth in Section 2.11(p) of the Company Schedule, (i) no Company Plan, excluding any short-term disability, non-qualified

deferred compensation or flexible spending account plan or program, is self-funded, self-insured or funded through the general assets of the
Company or an ERISA Affiliate, and (ii) no Company Plan which is an employee welfare benefit plan under Section 3(1) of ERISA is
funded by a trust or is subject to Section 419 or 419A of the Code.

 
(q)           Neither the Company nor any of its ERISA Affiliates is a party to any union or collective bargaining agreement.
 
2.12         Business.  Except as set forth in Section 2.12 of the Company Schedule, there is no Contract or Legal Requirement binding upon Company

or to which Company is a party which has or could reasonably be expected to have the effect of prohibiting or impairing any material business practice of
Company, any material acquisition of property by Company or the material conduct of business by Company as currently conducted.

 
2.13         Property.  Company does not own any real property.  Company has good and marketable title in all material respects to all of its assets,

free and clear of all Encumbrances except for taxes not yet due and payable. All leases pursuant to which Company leases from others real or personal
property are in good standing, binding, valid and effective in accordance with their respective terms, and there is not, under any such lease, any existing
material default or event of default (or any event which with notice or lapse of time, or both, would constitute a material default or event of default). All
facilities, equipment and other material items of tangible property and assets owned or leased by Company are in good operating condition and repair, normal
wear and tear excepted, and are usable in the regular and ordinary course of business. All of Company’s owned and leased assets collectively represent all that
are necessary for the operation of their business as currently conducted.
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2.14         Taxes.
 
(a) Except as set forth in Section 2.14 of the Company Schedule, Company has timely filed all federal, state, local and foreign returns,

estimated payments, information statements and reports (“Returns”) relating to Taxes required to be filed by Company with any
Tax authority (or, if due between the date hereof and the Closing Date, Company will timely file all such Returns or file for an
appropriate extension of the due date for such filing), and each such Return correctly and completely reflects the income or other
Tax liability and all other information required to be reported thereon. Company has paid all Taxes required to be paid in
connection with such Returns (or, if due between the date hereof and the Closing Date, all Taxes will be timely paid).

  
(b) All Taxes that Company is required by law to withhold or to collect for payment have been duly withheld and collected and have

been paid or accrued, reserved against and added on Company’s books. Company has complied in all material respects with all
information reporting and backup withholding requirements, including maintenance of required records with respect thereto, in
connection with amounts owing to any employee, independent contractor, creditor, stockholder or other third party.

  
(c) Company is not a party to any Contract extending the time within which to file any Return due on or before the Closing Date that

has not been filed. No claim has ever been made by any Tax authority in a jurisdiction in which Company does not file Returns that
the Company is or may be subject to taxation in that jurisdiction.

  
(d) Except as set forth in Section 2.14 of the Company Schedule, Company has not been delinquent in the payment of any Tax nor is

there any Tax deficiency outstanding, proposed or assessed against Company, nor has Company executed any unexpired waiver of
any statute of limitations on or extension of the period for the assessment or collection of any Tax.

  
(e) No audit or other examination of any Return of Company by any Tax authority is presently in progress, nor has Company been

notified of any request for such an audit or other examination.
  
(f) No adjustment relating to any Returns filed by Company has been proposed in writing formally or informally by any Tax authority

to Company or any representative thereof.
  
(g) The accrual for Taxes in the balance sheet dated December 31, 2007 is adequate to cover any and all Taxes (whether or not disputed

and whether or not due) of Company with respect to all taxable periods ending on or before December 31, 2007. Company has not
incurred any liability for Taxes subsequent to December 31, 2007 other than in the ordinary course of Company’s business or in
connection with the transactions contemplated by this Agreement.
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(h) There are no Tax liens upon any of the assets and properties of Company other than statutory liens for Taxes not yet due and



payable.
  
(i) There is no Contract to which Company is a party as of the date of this Agreement, including but not limited to the provisions of

this Agreement, covering any employee or former employee of Company or covering any other third party that, individually or
collectively, would reasonably be expected to give rise to the payment of any amount that would not be deductible pursuant to
Sections 280G, 404 or 162(m) of the Code. There is no Contract to which Company is a party or by which either is bound to
compensate any individual for excise taxes paid pursuant to Section 4999 of the Code.

  
(j) Company is not a party to or has any obligation under any tax-sharing, tax indemnity or tax allocation agreement or arrangement.
 
2.15         Environmental Matters.  Company (i) has obtained all applicable Approvals that are required under Environmental Laws other than those

of which failure to obtain would not, individually or in the aggregate, have a Material Adverse Effect on Company, and (ii) is in compliance in all material
respects with all terms and conditions of such required Approvals and with all Environmental Laws.  Except as listed in Section 2.15 of the Company
Schedule, no claim, action, suit or proceeding has been filed or overtly threatened by any Governmental Entity or any other Person with respect to: (i) any
alleged violation of, noncompliance by the Company with, or liability of the Company under, any Environmental Law or order by which the Company or any
of its assets are bound, (ii) any alleged failure by the Company to have or comply with any applicable Approvals that are required by Environmental Laws, or
(iii) the manufacture, processing, distribution, use, generation, treatment, storage, disposal, transportation, abatement, release, exposure to removal,
remediation, possession or handling by the Company, or presence on, under or above, or discharge from, the real property leased by the Company of
Hazardous Materials in violation of any Environmental Law or order.  The Company has not been notified that it is potentially liable, received any requests
for information or other correspondence concerning any site or facility, or received any notice that it is considered potentially liable, under the Comprehensive
Environmental Response Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq.  To the Company’s knowledge, the Company has provided to Parent
true, correct and complete copies of all material environmental reports, audits, assessments and investigations relating to the real property leased by the
Company and the operations of the Company, to the extent the foregoing are in the possession of, or may be obtained by, the Company.

 
2.16         Accounts Receivable.  Except as set forth in the Company Interim Financial Statements, all Accounts Receivable of Company (i) 

represent valid obligations arising from sales actually made or services actually performed by Company in the ordinary course of business, and (ii) are not
subject to any refunds or adjustments or any defenses, contractual rights of set-off, assignment, contractual restrictions, security interests or other
encumbrances in excess of the reserves for bad debt on the Company Interim Financial Statements.

 
2.17         Brokers.  Company has not incurred, nor will it incur, directly or indirectly, any liability for brokerage or finders’ fees or agents’

commissions or any similar charges in connection with this Agreement or any transaction contemplated hereby.
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2.18         Intellectual Property.  Company owns or possesses sufficient legal rights to all Company Intellectual Property and, to the knowledge of

Company, such Company Intellectual Property constitutes the only Intellectual Property necessary for its business as presently conducted.  Section 2.18 of the
Company Schedule contains a complete and accurate list of (i) all Registered Intellectual Property of Company, (ii) all Contracts pursuant to which Company
has licensed Company Intellectual Property to, or the use of Company Intellectual Property is otherwise permitted by, any other Person, and (iii) all Contracts
pursuant to which Company has had Intellectual Property licensed to it or has otherwise been permitted to use Intellectual Property (excluding Contracts for
generally, commercially available software and Company’s purchase orders, copies of which have been made available to Parent).  Section 2.18 of the
Company Schedule sets forth, with respect to each item of Registered Intellectual Property owned by Company or exclusively licensed to Company, where
the prosecution and maintenance of which is controlled by Company (all such Registered Intellectual Property referred to collectively as “Company
Controlled Intellectual Property”), (i) the registration or application number, the date filed and the title, if applicable, of the registration or application and
(ii) the names of the jurisdictions covered by the applicable registration or application.  All the rights associated with each item of Company Controlled
Intellectual Property are valid and subsisting, and (ii) as of the Closing Date, in connection with such Company Controlled Intellectual Property, all necessary
registration, maintenance and renewal fees will have been paid and all necessary documents and certificates will have been filed with the relevant
Governmental Entities.  Except as set forth in Section 2.18 of the Company Schedule, Company has not assigned, licensed or hypothecated (or otherwise
caused an Encumbrance to result on) any Company Intellectual Property, and none of the Contracts included in the Company Intellectual Property purport to
grant sole or exclusive licenses by Company to another Person other than Parent, including but not limited to sole or exclusive licenses limited to specific
fields of use.  To

 
Company’s knowledge, the patents owned by Company are valid and enforceable, and any patent issuing from patent applications of Company will

be valid and enforceable.  To Company’s knowledge, there has been no, and currently there is no, infringement by any other Person of any Company
Intellectual Property, and Company has not misappropriated, violated or infringed and currently does not misappropriate, violate or infringe any Intellectual
Property of any other Person.  Company has not entered into any Contract to indemnify any Person against any claim of infringement of any Intellectual
Property except as set forth on Section 2.18 of the Company Schedule, been threatened in writing with an allegation that it misappropriates, violates or
infringes the Intellectual Property of any other Person, or been sued for misappropriating, violating or infringing any Intellectual Property of another Person. 
Company has taken all reasonably appropriate steps to protect and preserve the confidentiality of all trade secrets that comprise any part of the Company
Intellectual Property, and to Company’s knowledge there have been no and are no currently unauthorized uses, divulgements, disclosures, misappropriations
or infringements of any such trade secrets.  To the extent that any Company director, officer, advisor, employee or consultant has stated exceptions to his
assignment of Intellectual Property to the Company in agreements containing provisions relating to assignment of Intellectual Property to the Company, such
stated exceptions are not related to the Company’s business. Any failure by any Company director, officer, advisor, employee or consultant to execute an
agreement containing provisions relating to confidentiality and assignment of Intellectual Property to the Company has not, and will not, adversely affect the
Company’s ownership of Company Intellectual Property.  The Company is not, and will not as a result of the
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consummation of the Merger or other transactions contemplated by this Agreement be, in breach in any material respect of any license, sublicense or other
agreement relating to the Company Intellectual Property, or any licenses, sublicenses and other agreements to which the Company is a party and pursuant to
which the Company uses the Intellectual Party of any other Person.

 



2.19       Material Contracts.  Except as set forth in Sections 2.18 or 2.19 of the Company Schedule and except for the Company’s standard forms of
(i) Confidentiality, Inventions and Non-Competition Agreement and (ii) Confidentiality and Inventions Agreement for employees and offer letters to
employees in the ordinary course of business, Company is not a party to or bound by any Contract (collectively, “Material Company Contracts”):

 
(a) with any of its employees or consultants;
  
(b) with an unexpired term of more than one (1) year that involves payment by Company of $25,000 or more;
  
(c) upon which Company is substantially dependent, or that has a value of $50,000 or more, or that involves payments (or a series of

payments) to or by Company of $50,000 or more individually or $100,000 or more in the aggregate, or which is otherwise material
to Company;

  
(d) that is outside of the ordinary course of business of Company or is with a Governmental Entity;
  
(e) that limits or restricts the ability of Company to compete or otherwise conduct its business in any manner or place, or that contains

any exclusivity provision;
  
(f) that grants a power of attorney, agency or similar authority to another Person;
  
(g) that relates to indebtedness for money borrowed, or provides for indemnification or any guaranty;
  
(h) that relates to Intellectual Property (including but not limited to (i) any acquisition, disposition, licensing or other transfer thereof

(or any option therefor) or (ii) any Contract that involves the joint development of any Intellectual Property);
  
(i) that is with a distributor or a sales representative; or
  
(j) that is a lease on real or personal property.
  

Copies of each Material Company Contract, including all amendments and supplements, have been provided to Parent. All Material
Company Contracts are in full force and effect.  Company has duly performed all of its material obligations under each Material Company Contract
to the extent that such obligations to perform have accrued, and no breach or default, alleged breach or default, or event which would (with the
passage of time, notice or both) constitute a material breach or default thereunder by Company or, to the knowledge of Company, any other party or
obligor with respect
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thereto, has occurred, or as a result of this Agreement or performance hereof will occur. Company has not received written notice that it has
breached, violated or defaulted under any Material Company Contract. The consummation of the transactions contemplated by this Agreement will
not violate nor result in the breach of or violate any Material Company Contract and will not (and will not give any Person a right to) terminate,
modify, cancel, or suspend any rights of, or accelerate or augment any obligation of, Company under any Material Company Contract.

 
2.20         Employees.
 
(a)           Section 2.20(a) of the Company Schedule correctly lists the name, title, salary as of January 1, 2008 and any subsequent adjustments

thereto, and hire date for each current executive officer and employee of Company. Each current and past director, officer, advisor,
employee and consultant of Company has executed the Company’s standard form of Confidentiality, Inventions and Non-Competition
Agreement or Confidentiality and Inventions Agreement or Consulting Agreement, as applicable, and copies of all such executed
agreements have been provided to Parent. To Company’s knowledge, no dispute exists between Company and any current or past director,
officer, advisor, employee or consultant of Company with respect to any such non-disclosure and assignment-of-inventions agreement. To
Company’s knowledge, no employee or consultant of Company is in violation of any material term of any employment contract, proprietary
information agreement or any other agreement relating to the right of any such Person to be employed by, or to contract with, Company
because of the nature of the business conducted by Company, and, to Company’s knowledge, the continued employment or engagement by
Company of its present employees and independent contractors will not result in any such violation. To Company’s knowledge, none of its
employees is obligated under any Contract or Legal Requirement that would interfere with any such employee’s duties to Company or to
the Surviving Corporation or that conflict with Company’s business as presently conducted.

 
(b)           Except as set forth in Section 2.20(b) of the Company Schedule, (i) there are no employment, consulting, independent contractor, severance

pay, continuation pay, termination or indemnification Contracts, covenants not to compete, golden parachute agreements, or any other
employment-related Contracts, between the Company and any current or former stockholder, officer, director, employee, consultant or
independent contractor, and (ii) there are no obligations to pay bonuses, change of control payments or other forms of compensation arising,
vesting (whether fully or partially) or payable (whether or not at the Closing), to directors, officers, employees, consultants or agents of the
Company as a result of the consummation of the transactions contemplated by this Agreement (but excluding bonus compensation payable
in the ordinary course of business consistent with past practice that is not contingent on the consummation of such transactions).
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(c)           The Company is not a party to any collective bargaining Contracts or any other Contracts with any labor unions or other representatives of

any employees of the Company, and no such Contract is being negotiated, nor are any union organizing efforts underway or overtly
threatened.  There is no charge or complaint against the Company by the National Labor Relations Board or any comparable state or foreign
agency pending or overtly threatened to the effect that the Company, or their representatives or employees, has committed any unfair labor
practices in connection with the operation of the business of the Company.  There has not been any labor strike, dispute, claim, charge,
lawsuit, proceeding, labor slowdown or stoppage and none of such actions are pending or overtly threatened against or involving the



Company or with respect to any employees of the Company. No event has occurred, or to the Company’s knowledge, circumstance exists
that could provide the basis for any work stoppage or other labor dispute.

 
(d)           Except as set forth in Section 2.20(d) of the Company Schedule, the Company is currently in compliance in all material respects with all

applicable laws relating to the employment of labor, including those related to wages, hours, and the payment and withholding of taxes and
other sums as required by the appropriate Governmental Entity and has withheld and paid to the appropriate Governmental Entity or is
holding for payment not yet due to such Governmental Entity all amounts required to be withheld from employees of the Company and is
not liable for any arrears of wages, taxes, penalties or other sums for failure to comply with any of the foregoing. The Company is not
delinquent in payments to any of its employees for any wages, salaries, commissions, bonuses or other direct compensation for any services
performed for it or amounts required to be reimbursed to such employees.  There is no claim with respect to payment of wages, salary or
overtime pay that has been asserted or is now pending or threatened before any Governmental Entity with respect to any persons currently
or formerly employed by the Company.  There are no pending claims against the Company under any workers’ compensation plan or policy
or for long term disability.

 
(e)           There is no charge of discrimination in employment or employment practices against the Company, for any reason, including, without

limitation, age, gender, race, religion or other legally protected category, which has been asserted or is now pending or threatened before the
United States Equal Opportunity Commission, or any other Governmental Entity in any jurisdiction in which the Company has employed or
currently employs any person.  None of the Company’s employment policies or practices is currently being audited or investigated by any
Governmental Entity.

 
(f)            Each independent contractor of the Company has been properly classified as an independent contractor for the purposes of Tax laws,

employee classification laws, laws applicable to employee benefits and other applicable Laws.  Each of the employees of the Company has
been properly classified as either an exempt or a non-exempt employee for the purposes of all applicable local, state and federal wage and
hour laws and all employees of the Company has received the pay to which they are entitled to under the applicable local, state and federal
wage and hour laws.
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(g)           To the Company’s knowledge, except as set forth on Section 2.20(g) of the Company Schedule, no officer, director, agent, employee,

consultant, or contractor of the Company is bound by any contract that purports to limit the ability of such officer, director, agent, employee,
consultant, or contractor (i) to engage in or continue or perform any conduct, activity, duties or practice relating to the business of the
Company or (ii) to assign to the Company or to any other Person any rights to any invention, improvement, or discovery.  To the knowledge
of the Company, no former or current employee of the Company is a party to, or is otherwise bound by, any contract that in any way
adversely affected, affects, or will affect the ability of the Company or Parent to conduct the business of the Company as formerly or
currently conducted or as currently proposed to be conducted.

 
(h)           Except as set forth in Section 2.20(h) of the Company Schedule, there are no Equal Employment Opportunity Commission (“EEOC”) or

state agency lawsuits, charges of discrimination filed with the EEOC or a state agency, or any compliance agreements, letters of
commitment, settlement agreements, consent decrees, or conciliation agreements with any government agency.

 
(i)            Except as set forth in Section 2.20(i) of the Company Schedule, there are not, and have not been within the last five years (or longer if

continuing obligations remain), any other employment litigation or judgments entered or settlement agreements reached.
 
(j)            Except as set forth in Section 2.20(j) of the Company Schedule, none of the Department of Labor, including the Occupational Safety and

Health Administration and the Wage and Hour Division, the EEOC and similar Governmental Entities has issued or assessed a penalty, and
no claim, action, suit or proceeding is pending or, to the Company’s knowledge, threatened, with respect to any alleged violation of,
noncompliance by the Company, or liability of the Company under, any applicable law relating to labor and employment matters.

 
(k)           The Company has not committed any unfair labor practice (as determined under any applicable law or regulation.
 
2.21         Board Approval.  The Board of Directors of Company has unanimously (i) approved this Agreement, the Merger and the other

transactions contemplated hereby, (ii) determined that the Merger is in the best interests of Company and Company Stockholders, and (iii) determined to
recommend that the Company Stockholders adopt and approve this Agreement and approve the Merger.

 
2.22         Tax Treatment.  The Company has not taken or agreed to take any action, nor is it aware of any fact or circumstance, that would prevent

the Merger from qualifying as a Reorganization.
 

27

 
2.23         List of Company Stockholders.  Exhibit B contains a complete list of all Company Stockholders and the number and series of shares of

Company Stock held by each such holder, and identifies each Company Stockholder who is, to the Company’s knowledge, an “accredited investor” within the
meaning of Rule 501 under the Securities Act of 1933, as amended.

 
2.24         Related Parties.
 
(a)           Except as set forth in Section 2.24(a) of the Company Schedule, no officer, director or stockholder of the Company or any members of their

immediate families (each a “Related Party”) is currently (i) a party to any transaction with the Company (including, but not limited to, any
Contract providing for the employment of, furnishing of goods or services by, rental of real or personal property from, use or disclosure of
Intellectual Property to, borrowing money from or lending money to, or otherwise requiring payments to, any such Person, but excluding
payments for normal salary and bonuses and reimbursement of expenses), (ii) to the Company’s knowledge, the direct or indirect owner of a
material interest in any Person which is a competitor, supplier or customer of the Company, or (iii) the direct or indirect owner of any
property or assets used in the business of the Company.



 
(b)           Except as set forth in Section 2.24(b) of the Company Schedule, no Related Party has any outstanding indebtedness payable to the

Company and the Company has not guaranteed any obligation or indebtedness of any such Related Party to a third party.
 
2.25         Insurance.  Section 2.25 of the Company Schedule lists, by type, carrier, policy number and expiration date, of all insurance coverage

carried by the Company.  All such policies are in full force and effect and all premiums which are due and payable with respect thereto through the date
hereof are currently paid.  The Company has not received written notice of cancellation or non-renewal of any such policy or binder.  Such policies are
sufficient for compliance with all laws and Contracts to which the Company is a party or by which it is bound, there is no overtly threatened termination of, or
material premium increase with respect to, any policy and none of such polices provides for retroactive premium adjustments.  To the Company’s knowledge,
the Company is not in breach or default (including any such breach or default with respect to any payment of premiums or the giving of notice), and no event
has occurred which, with notice or lapse of time, would constitute a breach or default, or permit termination or modification under the policy.  There are no
material claims pending involving an amount in excess of $25,000 or as to which coverage has been question, denied or disputed.

 
2.26         Certain Business Practices.  Neither the Company nor, to the Company’s knowledge, any director or officer or employee of the Company

(on behalf of the Company), has used any funds for unlawful contributions, gifts, entertainment or other unlawful expenses related to political activity, made
any unlawful payment to foreign or domestic government officials or employees or to foreign or domestic political parties or campaigns or violated any
provision of the Foreign Corrupt Practices Act of 1977, as amended, or made any payments in the nature of criminal bribery.
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2.27         Tests.  The tests and nonclinical studies conducted by or on behalf of the Company, were, and if still pending, are being conducted in all

material respects in accordance with experimental protocols, procedures and controls pursuant to, where applicable, accepted professional and scientific
standards for products or product candidates comparable to those being developed by the Company.  To the Company’s knowledge, there have been no other
tests or nonclinical studies conducted with respect to the Company’s product candidates the results of which reasonably call into question any of the results of
the Company’s tests or nonclinical studies.  The Company has not received any notices or correspondence from the Food and Drug Administration or any
foreign, state or local governmental body exercising comparable authority requiring the termination, suspension or material modification of any tests or
nonclinical studies conducted by or on behalf of the Company, which termination, suspension or material modification would reasonably be expected to have
a Material Adverse Effect.

 
2.28         Debarment.  The Company nor any of its employees is not and has not been debarred from participation in any program related to

pharmaceutical products pursuant to 21 U.S.C. Section 335a(a) or (b) (“Debarred”). The Company does not employ or use the services of any person or entity
that is Debarred, and, to the Company’s knowledge, has not employed or used the services of any person or entity that is or, during the time when such person
or entity was employed by or providing services to the Company, was Debarred.

 
ARTICLE III.

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB
 

As of the date hereof, Parent and Merger Sub jointly and severally represent and warrant to Company as follows:
 
3.1           Organization and Qualification; Subsidiaries.  Parent is a corporation duly organized and validly existing under the laws of the State of

Oregon.  Merger Sub is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware.  Each of Parent and
Merger Sub has the requisite corporate power and authority to own, lease and operate its assets and properties and to carry on its business as it is now being
conducted.  Each of Parent and Merger Sub is in possession of all Approvals necessary to own, lease and operate the properties it purports to own, operate or
lease and to carry on its business as it is now being conducted, except where the failure to have such Approvals would not, individually or in the aggregate,
have a Material Adverse Effect on Parent.

 
3.2           Authority Relative to this Agreement.  Each of Parent and Merger Sub has all necessary corporate power and authority to execute and

deliver this Agreement, to perform its obligations hereunder and to consummate the transactions contemplated hereby.  The execution and delivery of this
Agreement by Parent and Merger Sub and the consummation by Parent and Merger Sub of the transactions contemplated hereby have been duly and validly
authorized by all necessary corporate action on the part of Parent and Merger Sub, and no other corporate proceedings on the part of Parent or Merger Sub,
including the approval of Parent’s shareholders or Merger Sub’s stockholder, are necessary to authorize this Agreement, or to consummate the transactions so
contemplated, subject only to the filing of the Merger Documents pursuant to DGCL and the perfection of an exemption from registration under the Securities
Act of the Parent Common Stock to be issued thereunder).  This Agreement has been duly and validly
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executed and delivered by Parent and Merger Sub and, assuming the due authorization, execution and delivery by Company, constitutes a legal and binding
obligation of Parent and Merger Sub, enforceable against Parent and Merger Sub in accordance with its terms, except as enforceability may be limited by
bankruptcy, insolvency, reorganization, moratorium and other laws affecting creditors’ rights generally, or by general equitable principles (regardless of
whether enforcement is sought in a proceeding at law or in equity), and to the extent any indemnification or contribution provisions thereof may be limited by
applicable federal or state securities laws.

 
3.3           No Conflict; Filings; Consents.
 
(a)           The execution and delivery of this Agreement by Parent and Merger Sub do not, and the performance of this Agreement by Parent and

Merger Sub will not, (i) conflict with or violate Parent’s Articles of Incorporation or Bylaws, each as amended to date, or the equivalent
organizational documents of Merger Sub, (ii) subject to Section 3.3(b) below, conflict with or violate any Legal Requirements applicable to
Parent or any of its subsidiaries or by which it or their respective properties are bound or affected, or (iii) result in any breach of or
constitute a default (or an event that with notice or lapse of time or both would become a default) under, or impair Parent’s or any such
subsidiary’s rights or alter the rights or obligations of any third party under, or give to others any rights of termination, amendment,
acceleration or cancellation of, or result in the creation of an Encumbrance on any of the properties or assets of Parent or any of its
subsidiaries pursuant to, any Contract to which Parent or any of its subsidiaries is a party or by which Parent or any of its subsidiaries or its



or any of their respective properties are bound or affected, except to the extent such conflict, violation, breach, default, impairment or other
effect could not in the case of clauses (ii) or (iii) individually or in the aggregate, reasonably be expected to have a Material Adverse Effect
on Parent.

 
(b)           The execution and delivery of this Agreement by Parent and Merger Sub do not, and the performance of this Agreement by Parent and

Merger Sub will not, require any Approval of, or filing with or notification to, any Governmental Entity, except for applicable requirements,
if any, of the Securities Act, state securities laws, the rules and regulations of NASDAQ, and the filing of the Merger Documents as
required by the DGCL.

 
3.4           SEC Filings; Financial Statement.
 
(a)           Company has access to each report, schedule, registration statement and definitive proxy statement filed by Parent with the SEC on or after

January 1, 2007 (the “Parent SEC Reports”), which are all the forms, reports and documents required to be filed by Parent with the SEC
since January 1, 2007.  The Parent SEC Reports (i) were prepared in accordance, and comply in all material respects, with the requirements
of the Securities Act or the Exchange Act, as the case may be, and (ii) did not at the time they were filed (or if amended or superseded by a
filing prior to the date of this Agreement, then on the date of such filing) contain any
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untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to make the statements
therein, in light of the circumstances under which they were made, not misleading.  None of Parent’s subsidiaries is required to file any
reports or other documents with the SEC.

 
(b)           Parent meets all requirements under the Securities Act and applicable rules and regulations for the use of a registration statement on

Form S-3 in connection with the registration for resale of shares of Parent Common Stock to be issued to Company Stockholders pursuant
to the terms of this Agreement.  When filed by Parent in accordance with the provisions of Section 5.5 hereof, the registration statement on
Form S-3 filed by Parent will comply in all material respects with the applicable requirements of the Securities Act and the rules and
regulations thereunder.  Parent has no present intention to file a post-effective amendment following the effectiveness of the registration
statement on Form S-3 to terminate or withdraw such registration statement prior to such time as Parent’s obligations under Section 5.5
hereof have expired.

 
(c)           Parent further meets all requirements under the Securities Act and applicable rules and regulations for the use of a shelf registration

statement, and a shelf registration statement has been declared effective by the SEC and will be effective as of the Closing Date (the “Shelf
Registration”), and any prospectus supplement thereto filed by Parent with respect to shares issued thereunder will comply, when filed, in
all material respects with the applicable requirements of the Securities Act and the rules and regulations thereunder.  Parent has no present
intention to withdraw the Shelf Registration, cease issuing shares under the Shelf Registration or to place a stop order or otherwise instruct
its transfer agent to prohibit the transfer of shares issued pursuant to the Shelf Registration.

 
(d)           Each set of financial statements (including, in each case, any related notes thereto) contained in the Parent SEC Reports (i) complied as to

form in all material respects with applicable accounting requirements and the published rules and regulations of the SEC with respect
thereto when filed, (ii) was prepared in accordance with GAAP applied on a consistent basis throughout the periods involved (except as
may be indicated in the notes thereto or, in the case of unaudited statements, do not contain footnotes as permitted by Form 10-Q of the
Exchange Act) and each (iii) fairly presents the consolidated financial position of Parent and its subsidiaries at the respective date thereof
and the consolidated results of its operations and cash flows for the period or periods indicated, except that the unaudited interim financial
statements were or are subject to normal year-end adjustments which were not or are not expected to be material in amount.

 
3.5           Board Approvals.  The Board of Directors of each of Parent and Merger Sub has unanimously (i) determined that the Merger is in the best

interests of its stockholders and (ii) approved this Agreement, the Merger and the other transactions contemplated by this Agreement.
 

31

 
3.6           Tax Treatment.  Parent and Merger Sub have not taken or agreed to take any action, nor is either aware of any fact or circumstance, that

would prevent the Merger from qualifying as a Reorganization.
 
3.7           Merger Sub Operations.  Merger Sub was formed solely for the purpose of engaging in the transactions contemplated hereby and has not

(a) engaged in any business activities, (b) conducted any operations other than in connection with the transactions contemplated hereby or (c) incurred any
liabilities other than in connection with the transactions contemplated hereby, which liabilities do not exceed $5,000.

 
3.8           Valid Issuance of Securities.  The shares of Parent Common Stock to be issued to the Company Stockholders pursuant to the terms of this

Agreement, when issued, sold and delivered in accordance with the terms of this Agreement and the Articles of Incorporation, as amended, of Parent, will be
duly and validly issued, fully paid and nonassessable and free of restrictions on transfer other than as set forth in Section 1.7(a)(ii) hereof.

 
3.9           Governmental Consent.  Other than the filing of a Form D relating to Parent’s issuance of Parent Common Stock to the Company

Stockholders, the filing of a registration statement on Form S-3 as specified in Section 5.5 hereto, and the SEC declaring such registration statement on
Form S-3 effective, all Consents, approvals, orders or authorizations of, or registrations, qualifications, designations, declarations or filings with any federal
or state governmental authority on the part of Parent or Merger Sub required in connection with the valid execution and delivery of this Agreement, the offer
or issuance of the shares of Parent Common Stock to be issued hereunder or the consummation of any other transaction contemplated hereby have been
obtained.

 
3.10         Material Liabilities.  Parent has no material liability or obligation (individually or in the aggregate) that is not disclosed in the Parent SEC

Reports, including, without limitation, in the financial statements contained therein, or incurred in the ordinary course of business consistent with Parent’s
past practices.



 
3.11         Nasdaq Stock Market.  Shares of Parent’s common stock are listed on The Nasdaq Global Market, and there are no proceedings to revoke

or suspend such listing.  The issuance of the shares of Parent Common Stock to the Company Stockholders pursuant to the terms of this Agreement will not
contravene any Nasdaq Marketplace Rule.  Parent has taken no action designed to or which, to its knowledge, is likely to result in the delisting of Parent’s
common stock from the Nasdaq Global Market, and Parent has not received any notification that, and has no knowledge that NASD is, contemplating
terminating such listing.  The issuance of the shares of Parent Common Stock pursuant to this Agreement does not require stockholder approval pursuant to
the Nasdaq Marketplace Rules.  Shares of the Parent’s common stock will be listed for trading on the Nasdaq Global Market as of the date of Closing.

 
ARTICLE IV.

CONDUCT PRIOR TO THE EFFECTIVE TIME
 

During the period from the date of this Agreement and continuing until the earlier of the termination of this Agreement pursuant to its terms or the
Effective Time:
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4.1           Conduct of Business by Company.  Except to the extent that Parent consents in writing (1) Company will (a) carry on its business in the

ordinary course consistent with past practices and policies and in material compliance with all applicable Legal Requirements and Contracts, (b) pay its debts
and Taxes when due subject to good faith disputes over such debts or Taxes, (c) pay or perform its other obligations consistent with past practices and
policies, and (d) use commercially reasonable efforts consistent with past practices and policies to preserve intact its present business organization, keep
available the services of its present officers and employees and preserve its relationships with customers, suppliers, distributors, licensors, licensees, and
others with whom Company has a material business relationship, and (2) Company will not, without the prior written consent of Parent:

 
(a)           Sell, assign, lease, exchange, transfer, license, pledge, incur any Encumbrance on or otherwise dispose of any of Company’s properties or

assets, including but not limited to Company Intellectual Property, other than assets that individually and collectively are immaterial;
provided that, for purposes of this Section 4.1(a), all Company Intellectual Property is considered material;

 
(b)           Declare, set aside or pay any dividends on or make any other distributions (whether in cash, stock, equity securities or property) in respect

of any capital stock or split, combine or reclassify any capital stock or issue or authorize the issuance of any other securities in respect of, in
lieu of or in substitution for any capital stock;

 
(c)           Acquire, merge with or consolidate with any third party or acquire a material amount of assets or any capital stock, securities or other

ownership interest of any third party, or enter any joint venture, strategic partnership or alliance with a third party;
 
(d)           Other than the Company Note, incur, assume or guarantee any indebtedness for borrowed money, issue or sell any debt securities, options or

warrants or other rights to acquire any debt securities of Company;
 
(e)           Issue or sell any equity securities, options or warrants or other rights to acquire any equity securities of Company (other than the issuance of

shares of common stock pursuant to exercise of options or warrants outstanding as of the date hereof);
 
(f)            (1) Grant any new, or amend any existing, severance or termination pay right, (2) enter into any employment, consulting, deferred

compensation or other similar Contract, (3) establish, adopt or amend (except as required by applicable law) any collective bargaining,
bonus, profit sharing, thrift, pension, retirement, deferred compensation, compensation, stock option, restricted stock or other benefit plan or
arrangement, (4) increase compensation, bonus or other benefits payable to any current or former director, officer, employee or consultant,
(5) terminate any key employee or officer, or (6) make any other contribution or payment to any profit sharing, pension, retirement or
similar plan or arrangement made or agreed to by Company for the benefit of any director, officer, agent, consultant or employee other than
contributions or payments to the Plan in the ordinary course of business consistent with past practice;
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(g)           Revalue any of its assets or, except as required by GAAP, make any change in accounting methods, principles or practices;
 
(h)           (1) Enter into any Contract that would be a Material Company Contract, (2) amend any existing Material Company Contract so as to

increase the payment, liability or other commitment or obligation of, or reduce any benefit to, Company thereunder, (3) terminate, fail to
renew, allow to expire or fail to renegotiate any Material Company Contract, or (4) default in any of its material obligations under any
Material Company Contract;

 
(i)            Waive, release or assign any material rights or claims;
 
(j)            Compromise, settle or initiate any litigation, arbitration or other proceeding;
 
(k)           Engage in any transaction with an Insider, other than the transactions contemplated by this Agreement;
 
(l)            Take any action that would make any representation and warranty of Company inaccurate at the Effective Time; or
 
(m)          Authorize, agree or otherwise commit to take any of the foregoing.
 
4.2           Access to Information.  Company will afford Parent and Parent’s accountants, counsel and other representatives reasonable access, during

normal business hours and upon reasonable notice, to its properties, books, records and personnel during the period prior to the Effective Time to obtain all
information concerning its business as Parent may reasonably request.  No information or knowledge obtained in any investigation pursuant to this
Section 4.2 will affect or be deemed to modify any Company representation or warranty contained herein or the conditions to the obligations of the parties to



consummate the Merger.  Parent shall use commercially reasonable efforts to complete its review of information concerning the Company’s business on or
before February 29, 2008.

 
4.3           No Solicitation.  Until the earliest of (i) Parent’s written release of Company from the obligations set forth in this Section 4.3, (ii) the

Effective Time or (iii) April 5, 2008 (the “Exclusivity Period”), the Company will not and will cause its officers, directors, employees, agents and
representatives (including any investment banker, attorney, financial advisor or accountant retained by it) not to, initiate, solicit or knowingly encourage,
directly or indirectly (including by way of furnishing non-public information or assistance or otherwise), or take any other action to facilitate knowingly, any
inquiries or the making of any proposal that constitutes, or may reasonably be expected to lead to, any Competing Transaction, or enter into or continue
discussions or negotiations with any Person in furtherance of such inquiries or to obtain a Competing Transaction, or agree to or endorse any Competing
Transaction, or authorize any of its officers, directors or employees or any investment banker, financial advisor, attorney, accountant or other representative
retained by it to take any such action, except to the extent where such action is required in the exercise of the fiduciary duties of the Board of Directors of
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Company under applicable law as advised by independent counsel.  The parties may mutually agree hereafter to extend the application of this Section 4.3 for
such additional periods of time as they deem necessary.  Company will notify Parent of all inquiries or proposals that Company may receive relating to any of
such matters and if such inquiry or proposal is in writing, will promptly deliver to Parent a summary of the general terms of such inquiry or proposal.  If,
during the Exclusivity Period, the Company’s Board of Directors in the exercise of its fiduciary duties recommends that the Company and Company
Stockholders enter into a Competing Transaction and such Competing Transaction is consummated by the parties thereto, then, immediately upon the closing
of such Competing Transaction, the Company shall pay $500,000 to Parent.  The obligations of the preceding sentence shall survive any termination of this
Agreement by Company or Parent pursuant to Section 7.1(b) or by Parent pursuant to 7.1(f).  Notwithstanding the foregoing, if all conditions to Closing have
been satisfied by all parties hereto and Parent for any reason refuses to consummate the transactions contemplated by this Agreement, or if Parent materially
breaches this Agreement (including by failing to comply with Section 5.5 or 5.6 in any respect), the obligations contained in this Section 4.3 shall terminate
and be of no further force and effect.

 
ARTICLE V.

ADDITIONAL AGREEMENTS
 

5.1           Confidentiality; Access to Information.  All information that (i) is disclosed by any party (or such party’s representatives) whether before
or after the date hereof, in connection with this Agreement, or the discussions and negotiations preceding the date hereof, to any other party (or its
representatives) or (ii) relates to the business of any party in any manner will be kept confidential by the parties and their representatives and will not be used
by any Person other than as contemplated by this Agreement, except to the extent (1) such information was known by the recipient when received, (2) such
information is or hereafter becomes lawfully obtainable from other sources, (3) such information is necessary or appropriate to disclose to a Governmental
Entity having jurisdiction over the parties, (4) as may otherwise be required by applicable law, (5) such information is disclosed to a party’s employees, parent
company and majority-owned subsidiaries, agents and representatives (such as auditors, financial and legal advisors); provided that such Person receiving
such information has (i) a need to know and (ii) expressly agrees to abide by the confidentiality restrictions set forth in this Section 5.1; provided further that
the receiving party will remain primarily liable for such Person receiving such information, or (6) such duty as to confidentiality is waived in writing by the
disclosing party.  If this Agreement is terminated prior to Effective Time, each party will use all reasonable efforts to return upon written request from the
requesting party all documents (and reproductions thereof) received by it or its representatives from such other party (and, in the case of reproductions, all
such reproductions made by the receiving party) that include information not within the exceptions contained in the first sentence of this Section 5.1, unless
the recipients provide assurances reasonably satisfactory to the requesting party that such documents have been destroyed.  Notwithstanding the foregoing,
this Section 5.1 shall not be deemed to modify the confidentiality, non-use, permitted use and other provisions of any separate license, collaboration or other
agreement between the parties.

 
5.2           Tax-free Reorganization.  Each of Parent, Merger Sub and Company intend to adopt this Agreement and the Merger as a Reorganization. 

The parties shall not take a position on any tax return inconsistent with this Section 5.2.  From and after the Effective Time, none of Parent, Merger Sub or the
Company shall take any action that could reasonably be expected to cause the Merger not to be treated as a Reorganization.

 
35

 
5.3           Public Disclosure.  Parent and Company will consult with each other and agree before issuing any press release or otherwise making any

public statement with respect to the Merger or this Agreement and will not issue any such press release or make any such public statement prior to such
agreement, except as may be required by law, in which case reasonable efforts to consult with the other party will be made prior to any such release or public
statement.

 
5.4           Commercially Reasonable Efforts; Notification.
 
(a)           Each of Parent, Merger Sub and Company agrees to use all commercially reasonable efforts to take, or cause to be taken, all actions, and to

do, or cause to be done, and to assist and cooperate with the other parties in doing, all things necessary, proper or advisable to consummate
and make effective, in the most expeditious manner practicable, the Merger and the other transactions contemplated by this Agreement,
including using commercially reasonable efforts to accomplish the following:

 
(i)            the taking of all commercially reasonable acts necessary to cause the conditions precedent set forth in Article VI to be satisfied;
 
(ii)           the obtaining of all necessary Approvals from, and the making of all necessary registrations, declarations and filings with, all third

parties (including but not limited to Governmental Entities) required as a result of, or in connection with, the transactions
contemplated by this Agreement, whether or not required under any Contract;

 
(iii)          the defending of any suits, claims, actions, investigations or proceedings, whether judicial or administrative, challenging this

Agreement or the consummation of the transactions contemplated hereby, including seeking to have any stay or temporary
restraining order entered by any court or other Governmental Entity vacated or reversed; and

 



(iv)          the execution or delivery of any additional instruments necessary to consummate the transactions contemplated by, and to fully
carry out the purposes of, this Agreement.

 
(b)           Each of Parent, Merger Sub and Company will give prompt notice to the others upon becoming aware that any representation or warranty

made by it contained in this Agreement has become untrue or inaccurate in any material respect, or of any material failure of it to comply
with or satisfy any covenant, condition or agreement to be complied with or satisfied by it under this Agreement.  If any event, condition,
fact or circumstance that is required to be disclosed pursuant to this Section 5.4(b) requires any material change in the Company Schedule,
or if any such event, condition, fact or circumstance would require such a change assuming the Company Schedule were dated as of the date
of the occurrence,
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existence or discovery of such event, condition, fact or circumstance, then Company will promptly deliver to the other an update to the
applicable schedule specifying such change.  No such update will be deemed to supplement or amend the Company Schedule for the
purpose of determining (i) the accuracy of any of the representations and warranties made in this Agreement, and (ii) whether any of the
conditions set forth in Article VI have been satisfied.

 
5.5           Post-Closing SEC Filings.  The shares of Parent Common Stock to be issued to Company Stockholders in connection with the Merger will

be issued as “restricted securities” as defined under Rule 144 of the Securities Act in a transaction exempt from registration under the Securities Act by reason
of Regulation D promulgated thereunder.  Parent shall use all commercially reasonable efforts to make such shares eligible for resale by Company
Stockholders by preparing and filing with the SEC within ten (10) days after the Effective Time a registration statement on Form S-3 covering the resale of
the shares of Parent Common Stock issued to the Company Stockholders in the Merger.  Parent shall use all commercially reasonable efforts to cause such
registration statement to become effective by no later than 60 days after the Effective Time.  Parent shall use all commercially reasonable efforts to maintain
the continuous effectiveness of such registration statement (and the current status of the prospectus contained therein) for a period of at least eighteen (18)
months following the Effective Time.  Parent’s obligations under this Section 5.5 to include a Company Stockholder’s shares of Parent Common Stock in the
registration statement on Form S-3 are subject to the condition that such Company Stockholder provide Parent promptly, but in no event more than five
(5) days after the Closing, all necessary information requested by Parent relating to such Company Stockholder required to permit the inclusion of such
Company Stockholder’s shares of Parent Common Stock in the registration statement on Form S-3.

 
5.6           Retirement of ISIS Debt.  At or before such time the obligation becomes due and payable, Company shall completely retire its outstanding

obligation to Isis Pharmaceuticals, Inc. (the “ISIS Debt”) with the funds transferred to Company by Parent pursuant to the terms of the Letter Agreement
between Parent and Company dated March 3, 2008.  Company’s indebtedness to Parent for the funds transferred pursuant to such Letter Agreement has been
evidenced by the Company’s issuance of the Company Note to Parent.

 
5.7           Form 8-K.  Parent shall use commercially reasonable efforts to file a Current Report on Form 8-K announcing the execution of this

Agreement on the next business day following the date of execution of this Agreement.
 
5.8           Tax Matters.
 
(a)           Company shall file (or cause to be filed) at its own expense, on or prior to the due date thereof, all Tax returns required to be filed (taking

into account any extensions within which to file) on or before the Closing Date for all tax Periods ending on or before the Closing Date;
provided, however, that Company shall not file any such tax returns, or other returns, elections, claims for refund or information statements
with respect to any liabilities or taxes (other than federal, state or local sales, use property, withholding or employment tax returns or
statements) for any tax period without prior approval of Parent and the
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Company’s Chief Financial Officer.  Company shall provide Parent with a copy of appropriate workpapers, schedules, drafts and final
copies of each federal and state income Tax return or election of the Company (including returns of all employee benefit Plans) at least
forty-five days before filing such return or election and shall reasonably cooperate with any request by Parent in connection therewith.

 
(b)                                 Except as set forth in paragraph (a), Parent will file (or cause to be filed) all Tax returns of Company required to be filed after the Closing

Date, provided that to the extent such Tax returns relate to a Tax period (or portion thereof) beginning prior to the Closing Date, such tax
returns shall not be filed without the review and approval of the Stockholder Representative, which approval shall not be unreasonably
withheld or delayed.  After the Closing Date, Parent, to the extent permitted by law, shall have the right to amend, modify or otherwise
change all tax returns of Company for all tax periods, provided that to the extent that such amendment, modification or change of a tax
return relates to a tax period (or portion thereof) beginning prior to the Closing Date, such amendment, modification or change shall not be
filed without the review and approval of the Stockholder Representative, which approval shall not be unreasonably withheld or delayed. 
The Stockholder Representative shall have access to such books and records of Company and Parent as may be reasonably necessary for the
provision of such approval.  Parent agrees to reimburse any reasonable expenses incurred by the Stockholder Representative in connection
with performing his duties under this Section 5.8, provided any such expenses are submitted to Parent for pre-approval before they are
incurred.  For the avoidance of doubt, Stockholder Representative shall receive no additional compensation for any services rendered to
Parent under this Section 5.8 other than that compensation specified in Section 8.3(b) hereof

 
(c)                                  In the event that tax authorities conduct an audit of Company’s tax returns for any periods ending after the Closing Date, such audit

proceedings shall be the sole responsibility, and under the sole control, of Parent.  In the event of an audit of Company’s Tax returns for any
period ending on or before the Closing Date, Mr. Reichow shall be entitled to participate in such audit proceedings.  Parent shall notify
Mr. Reichow promptly after receipt by Parent or Company of written notice of pending audit proceedings for tax periods ending on or
before the Closing Date. If, in accordance with the foregoing, Mr. Reichow elects to participate in such audit proceedings, he shall, within
30 calendar days after receiving such notice from Parent, notify Parent of his intent to do so.  The parties agree to cooperate with each other
in the conduct of any audit proceedings relating to the Company’s Tax returns.

 



5.9                                 Indemnification of Directors and Officers of Company.
 
(a)                                  From and after the Effective Time, Parent shall cause the Surviving Corporation to fulfill and honor in all respects the obligations of

Company pursuant to any indemnification provisions under Company’s Third Amended and Restated
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Certificate of Incorporation and Bylaws of Company as in effect on the date of this Agreement (the persons entitled to be indemnified
pursuant to such provisions being referred to individually as a “Company Indemnified Party” and collectively as the “Company
Indemnified Parties”)

 
(b)                                 Without limiting the provisions of Section 5.9(a), during the period from the Effective Time until the sixth anniversary of the Effective

Time, Parent will indemnify and hold harmless each Company Indemnified Party against and from any costs or expenses (including
reasonable attorneys’ fees), judgments, fines, losses, claims, damages, liabilities, and amounts paid in settlement in connection with any
claim, action, suit, proceeding or investigation, whether civil, criminal, administrative or investigative, to the extent such claim, action, suit,
proceeding or investigation arises out of or pertains to (i) any action or omission or alleged action or omission in such Company
Indemnified Party’s capacity as a director, officer or employee of the Company (regardless of whether such action or omission, or alleged
action or omission, occurred prior to, on or after the Closing Date) or (ii) any of the transactions contemplated by this Agreement; provided,
however, that if, at any time prior to the sixth anniversary of the Effective Time, any Company Indemnified Party delivers to Parent a
written notice asserting a claim for indemnification under this Section 5.9(b), then the claim asserted in such notice shall survive the sixth
anniversary of the Effective Time until such time as such claim is fully and finally resolved.  In the event of any such claim, action, suit,
proceeding or investigation, (x) Parent will have the right to control the defense thereof after the Effective Time (it being understood that,
by electing to control the defense thereof, Parent will be deemed to have waived any right to object to the Company Indemnified Parties’
entitlement to indemnification hereunder with respect thereto), (y) any counsel retained by the Company Indemnified Parties with respect to
the defense thereof for any period after the Effective Time must be reasonably satisfactory to Parent, and (z) after the Effective Time, Parent
will pay the reasonable fees and expenses of such counsel, promptly after statements therefor are received (provided that in the event of a
final nonappealable judicial determination that any Company Indemnified Party is not entitled to indemnification hereunder, any amounts
advanced on his or her behalf shall be remitted to the Surviving Corporation); provided, however, that neither Parent nor the Surviving
Corporation, nor any Company Indemnified Party, will be liable for any settlement effected without its, his or her express written consent. 
The Company Indemnified Parties as a group may retain only one law firm (in addition to local counsel) to represent them with respect to
any single action unless counsel for any Company Indemnified Party determines in good faith that, under the applicable standards of
professional conduct, a conflict exists or is reasonably likely to arise on any material issue between the positions of any two or more
Company Indemnified Parties.  Notwithstanding anything to the contrary contained in this Section 5.9(b) or elsewhere in this Agreement,
Parent shall not settle or compromise or consent to the entry of any judgment or otherwise seek termination with respect to any claim,
action, suit, proceeding or investigation for which indemnification may be sought under this Section 5.9(b) unless such settlement,
compromise, consent or termination includes an unconditional release of all Company Indemnified Parties from all liability arising out of
such claim, action, suit, proceeding or investigation.
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(c)                                  This Section 5.9 shall survive the consummation of the Merger and the Effective Time, is intended to benefit and may be enforced by the

Company Indemnified Parties, and shall be binding on all successors and assigns of Parent and the Surviving Corporation.
 

ARTICLE VI.
CONDITIONS TO THE MERGER

 
6.1                                 Conditions to Obligations of Each Party to Effect the Merger.  The respective obligations of each party to this Agreement to effect the

Merger will be subject to the satisfaction at or prior to the Closing Date of the following conditions:
 
(a)                                  Stockholder Approval.  The holders of a majority of the outstanding Company Stock will have duly adopted and approved this Agreement

and the Merger.
 
(b)                                 No Order.  No Legal Requirement which has the effect of making the Merger illegal or otherwise prohibiting consummation of the Merger

will be in effect.
 
6.2                                 Additional Conditions to Obligations of Company.  The obligation of Company to consummate and effect the Merger will be subject to

the satisfaction at or prior to the Closing Date of each of the following conditions, any of which may be waived, in writing, exclusively by Company:
 
(a)                                  Representations and Warranties.  Each representation and warranty of Parent and Merger Sub contained in this Agreement (i) will have

been true and correct in all material respects as of the date of this Agreement and (ii) will be true and correct in all material respects on and
as of the Closing Date with the same force and effect as if made on and as of the Closing Date, except that for purposes of determining the
accuracy of such representations and warranties for purposes of this Section 6.2(a), any Material Adverse Effect qualification or any other
materiality qualification, contained in such representations and warranties shall be disregarded.

 
(b)                                 Agreements and Covenants.  Parent and Merger Sub will have performed or complied in all material respects with all agreements and

covenants required by this Agreement to be performed or complied with by them on or prior to the Closing Date.
 
(c)                                  Consents.  Parent and Merger Sub will have obtained all Approvals required to be obtained by them in connection with the consummation

of the transactions contemplated hereby, and each such consent will be in effect as of the Closing Date.
 

40



 
(d)                                 Opinion of Counsel.  Company will have received from Davis Wright Tremaine LLP, counsel to Parent, an opinion dated the Closing Date

in form and substance satisfactory to Company in substantially the form as set forth on Exhibit C.
 
(e)                                  Closing Certificate.  Company will have received a certificate signed on behalf of Parent by its President or Chief Financial Officer, dated

as of the Closing Date, that the conditions set forth in Sections 6.2(a) and (b) are satisfied as of the Closing Date.
 
(f)                                    Employment and Non-Competition Agreements; Consulting Agreement.  Parent will have executed an Employment and Non-Competition

Agreement in a form mutually acceptable to Parent and Dr. Peter Sazani.  Parent will have executed a Consulting Agreement in a form
mutually acceptable to Parent and Dr. Ryszard Kole.

 
(g)                                 Material Adverse Effect.  There will not have been any Material Adverse Effect on Parent or Merger Sub since the date which is four

(4) business days prior to the signing of this Agreement.
 
6.3                                 Additional Conditions to Obligations of Parent and Merger Sub.  The obligation of Parent and Merger Sub to consummate and effect

the Merger will be subject to the satisfaction at or prior to the Closing Date of each of the following conditions, any of which may be waived, in writing,
exclusively by Parent:

 
(a)                                  Representations and Warranties.  Each representation and warranty of Company contained in this Agreement (i) will have been true and

correct in all material respects as of the date of this Agreement and (ii) will be true and correct in all material respects on and as of the
Closing Date with the same force and effect as if made on and as of the Closing Date, except (x) that for purposes of determining the
accuracy of such representations and warranties for purposes of this Section 6.3(a), any Material Adverse Effect qualification or any other
materiality qualification, contained in such representations and warranties shall be disregarded, and (y) for those representations and
warranties that address matters only as of a particular date, which representations will have been true and correct in all material respects
(subject to clause (x)) as of such particular date (it being understood that, for purposes of determining the accuracy of such representations
and warranties, any update of or modification to the Company Schedule made or purported to have been made after the date of this
Agreement will be disregarded).

 
(b)                                 Agreements and Covenants.  Company will have performed or complied in all material respects with all agreements and covenants required

by this Agreement to be performed or complied with by it at or prior to the Closing Date.
 
(c)                                  Consents.  Company will have obtained all Approvals required to be obtained by it in connection with the consummation of the transactions

contemplated hereby, except for any such Approval the failure of which to obtain would not have a Material Adverse Effect on Company,
and each such Approval will be in effect as of the Closing Date.
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(d)                                 Material Adverse Effect.  Other than as disclosed in the Company Schedule, there will not have been any Material Adverse Effect on

Company since December 31, 2007.
 
(e)                                  Preliminary Adjustment Schedule.  Company will have provided Parent with the Preliminary Adjustment Schedule three (3) Business Days

prior to the expected Closing Date.
 
(f)                                    Employment and Non-Competition Agreements.  The Employment and Non-Competition Agreement executed and delivered to Parent by

Dr. Peter Sazani shall be in full force and effect as of the Effective Time.  The Consulting Agreement executed and delivered to Parent by
Dr. Ryszard Kole shall be in full force and effect as of the Effective Time.

 
(g)                                 Opinion of Counsel.  Parent will have received from Hutchison Law Group PLLC, counsel to Company, an opinion dated the Closing Date

in form and substance satisfactory to Parent in substantially the form as set forth on Exhibit D.
 
(h)                                 Retirement of ISIS Debt.  Parent will have received evidence of the retirement of the Company’s indebtedness to ISIS Pharmaceuticals, Inc.
 
(i)                                     Dissenters.  The holders of no more than (i) five percent (5%) of the outstanding shares of Company Common Stock, Company Series A

Preferred Stock and Company Series A-1 Preferred Stock shall have elected to exercise their rights to dissent from the Merger and shall
have not effectively lost or withdrawn such dissenters rights, and (ii) ten percent (10%) of the outstanding shares of Company Common
Stock, Company Series A Preferred Stock and Company Series A-1 Preferred Stock shall otherwise be entitled to exercise their rights to
dissent from the Merger and shall have not effectively lost or withdrawn their right to exercise such dissenters rights.

 
(j)                                     Closing Certificate.  Parent will have received a certificate signed on behalf of Company by its Chief Executive Officer and Chief Financial

Officer, dated as of the Closing Date, that the conditions set forth in Sections 6.3(a) and (b) are satisfied as of the Closing Date.
 

ARTICLE VII.
TERMINATION, AMENDMENT AND WAIVER

 
7.1                                 Termination.  This Agreement may be terminated at any time prior to the Effective Time, whether before or after the requisite approval of

the stockholders of Company:
 
(a)                                  by mutual written consent of Parent and Company;
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(b)                                 by either Company or Parent by written notice to the other if the Merger has not been consummated by March 26, 2008 for any reason;

provided, however, that the right to terminate this Agreement under this Section 7.1(b) will not be available to any party whose action or
failure to act has been a principal cause of or resulted in the failure of the Merger to occur on or before such date and such action or failure
to act constitutes a breach of this Agreement;

 
(c)                                  by either Company or Parent by written notice to the other if a Governmental Entity has issued an order, decree or ruling or taken any other

action, in any case having the effect of permanently restraining, enjoining or otherwise prohibiting the Merger, which order, decree, ruling
or other action is final and nonappealable;

 
(d)                                 by either Company or Parent by written notice to the other if there has been a material misrepresentation or other material breach by the

other in its representations, warranties or covenants set forth herein; provided, however, that if such breach is susceptible to cure, the
breaching party will have ten (10) Business Days in which to cure such breach after receiving notice from the other party of its intention to
terminate this Agreement if not so cured.

 
(e)                                  by Company by written notice to Parent if any event occurs or condition exists which would render impossible the satisfaction of one or

more conditions to the obligations of Company to consummate the transactions contemplated by this Agreement as set forth in Section 6.1
or 6.2.

 
(f)                                    by Parent by written notice to Company if any event occurs or condition exists which would render impossible the satisfaction of one or

more conditions to the obligations of Parent to consummate the transactions contemplated by this Agreement as set forth in Section 6.1 or
6.3.

 
(g)                                 by Company by written notice to Parent if the Company’s Board of Directors recommends that the Company enter into a Competing

Transaction as set forth in Section 4.3.
 
7.2                                 Notice of Termination; Effect of Termination.  Any termination of this Agreement under Section 7.1 above will be effective immediately

upon the delivery of written notice of the terminating party to the other parties hereto (or such later time as may be specified in such notice or as may be
required by Section 7.1).  Upon the termination of this Agreement as provided in Section 7.1, this Agreement will terminate without liability of any party to
any other party and be of no further force or effect, except as set forth in this Section 7.2, Section 4.3, Section 5.1, Section 7.3 and Article IX, each of which
will survive the termination of this Agreement pursuant to its terms, provided that nothing herein will relieve any party from any liability for a willful breach
of, or for any misrepresentation under, or any fraud in connection with, this Agreement prior to such termination or will be deemed to constitute a waiver of
any available remedy (including specific performance if available) for any such breach, misrepresentation or fraud.
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7.3                                 Fees and Expenses.  Each party to this Agreement shall bear and pay all fees and expenses (including legal fees, costs and expenses) that

have been incurred or that are incurred by such party in connection with this Agreement and the transactions contemplated by this Agreement.  If the Merger
is consummated, however, Parent will assume and promptly pay at the Closing all of Company’s reasonable fees and expenses incurred in connection with
this Agreement and the transactions contemplated hereby.

 
ARTICLE VIII.  SURVIVAL OF REPRESENTATIONS AND WARRANTIES; INDEMNIFICATION

 
8.1                                 Survival of Representations and Warranties.  If the Merger is consummated, all of the Company’s representations and warranties in this

Agreement, as modified by the Company Disclosure Schedule or in any certificate or other writing delivered by the Company pursuant to this Agreement,
shall survive the Merger and continue until the date which is one year following the Closing Date (the “Expiration Date”).  All of Parent’s and Merger Sub’s
representations and warranties contained herein or in any certificate or other writing delivered by Parent pursuant to this Agreement shall terminate at the
Closing.

 
8.2                                 Indemnification; Escrow Arrangement.
 
(a)                                  Escrow Fund.  As security for the indemnity provided for in this Article VIII and by virtue of this Agreement, the Company Stockholders

will be deemed to have received and deposited with the Escrow Agent that portion of the Escrow Amount equal to the Indemnification
Escrow Fund (plus any additional shares as may be issued upon any stock split, stock dividend or recapitalization effected by Parent after
the Effective Time with respect to the Escrow Amount) without any act of any Company Stockholder.  As soon as practicable after the
Effective Time, the Escrow Amount, without any act of any Company Stockholder, will be deposited with JPMorgan Chase Bank, National
Association (or other institution acceptable to Parent and the Stockholder Representative (as defined in this Article VIII)) as Escrow Agent
(the “Escrow Agent”), such deposit to constitute an escrow fund (the “Escrow Fund”) to be governed by the terms set forth in
Section 1.7(a) and this Article VIII.  Following the date hereof, the Escrow Agent may execute either a separate escrow agreement (the
“Escrow Agreement”) or this Agreement (for the sole purpose of agreeing to the provisions of this Article VIII), and such later execution,
if so executed after the date hereof, shall not affect the binding nature of this Agreement as of the date hereof between the other signatories
hereto.  The portion of the Escrow Amount contributed on behalf of each Company Stockholder shall be in proportion to the aggregate
number of shares of Parent Common Stock issued at the Closing to which such holder would otherwise be entitled under Section 1.6(a). 
Subject to the limitations set forth in this Article VIII, if the Merger is consummated, the Company Stockholders shall, severally and not
jointly, indemnify and hold Parent and its officers, directors and affiliates (the “Indemnified Parties”) harmless against all claims; losses,
liabilities, damages. deficiencies, costs and expenses, including reasonable attorneys’ fees and expenses of investigation (hereinafter
individually a “Loss” and collectively “Losses”) incurred by Parent, its officers, directors, or affiliates
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(including the Surviving Corporation) directly or indirectly as a result of (i) any inaccuracy or breach of a representation or warranty of the
Company contained in this Agreement, (ii) any failure by the Company to perform or comply with any covenant contained in this



Agreement, or (iii) any action, suit or proceeding which is pending or threatened against the Company as of the Effective Time.  No
Company Stockholder shall have any right to contribution from the Company for any claim made by Parent after the Effective Time. 
Notwithstanding anything in the preceding language to the contrary, and subject to the procedures set forth in paragraphs (e) and (f) of this
Section 8.2, Parent may not receive any shares of Parent Common Stock from the Indemnification Escrow Fund unless and until Officer’s
Certificates (as defined in paragraph (e) below) identifying Losses, which in the aggregate exceed $100,000 (the “Basket Amount”), have
been delivered to the Escrow Agent as provided in paragraph (e) below in which case Parent shall be entitled to recover all Losses including
the Basket Amount; provided, however, that any Loss resulting pursuant to Sections 1.6(a)(iv) or 1.6(e) hereof shall be recoverable from
the first dollar and not subject to the Basket Amount nor shall it be included in calculating whether the Basket Amount has otherwise been
exceeded.

 
(b)                                 Limitation on Liability. Parent and the Company hereby agree that, except in the event of fraud and with respect to equitable remedies as

otherwise provided in this Agreement, Parent’s sole and exclusive recourse and remedy against the Company and the Company
Stockholders for any claim or claim of Loss or Losses arising out of or relating to this Agreement shall be expressly limited to the
Indemnification Escrow Fund and shall be pursuant to and in accordance with the indemnification provisions of this Article VIII.

 
(c)                                  Escrow Period; Distribution upon Termination of Escrow Period. Subject to the following requirements, the Indemnification Escrow Fund

shall be in existence immediately following the Effective Time and shall terminate, and, subject to Section 8.3, all shares of Parent
Common Stock and other property remaining in the Indemnification Escrow Fund shall be distributed to Company Stockholders, at
5:00 p.m., P.D.T. on the Expiration Date (the “Escrow Period”); provided, however, that the Escrow Period shall not terminate with respect
to any amount which, in reasonable judgment of Parent, subject to the objection of the Stockholder Representative and the subsequent
arbitration of the matter in the manner provided in Section 8.2(g) hereof, is necessary to satisfy any unsatisfied claims specified in any
Officer’s Certificate delivered to the Escrow Agent prior to termination of such Escrow Period with respect to facts and circumstances
existing prior to the termination of such Escrow Period.  Subject to the provisions of Section 8.3, as soon as all such claims have been
resolved, the Escrow Agent shall deliver to the Company Stockholders any remaining shares of Parent Common Stock and other property
then held in the Indemnification Escrow Fund not required to satisfy any such claims.  Deliveries of Escrow Amounts to the Company
Stockholders pursuant to this Section 8.2(c) shall be made in proportion to their respective original contributions to the Escrow Fund.
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(d)                                 Protection of Escrow Fund; Voting.
 

(i) The Escrow Agent shall hold and safeguard the Escrow Fund during the Escrow Period, shall treat such fund as a trust fund
in accordance with the terms of this Agreement and not as the property of Parent and shall hold and dispose of the Escrow
Fund only in accordance with the terms hereof.

  
(ii) Any shares of Parent Common Stock or other equity securities issued or distributed by Parent (including shares issued upon

a stock split) (“New Shares”) in respect of Parent Common Stock in the Escrow Fund which have not been released from
the Escrow Fund shall be added to the Indemnification Escrow Fund and the Stockholder Representative Escrow Fund, as
applicable, and become a part thereof. New Shares issued in respect of shares of Parent Common Stock which have been
released from the Escrow Fund shall not be added to the Escrow Fund but shall be distributed directly to the record holders
thereof. Cash dividends on Parent Common Stock shall not be added to the Escrow Fund but shall be distributed directly to
the record holders thereof. Each Company Stockholder shall have voting rights with respect to the shares of Parent Common
Stock deposited and held in the Escrow Fund on behalf of such Company Stockholder.

 
(e)                                  Claims upon Indemnification Escrow Fund; Limitation on Claims.
 

(i)                                    Subject to subsection (f) below, thirty (30) calendar days after the Escrow Agent has received, provided such receipt is on or
before the Expiration Date, a certificate signed by any officer of Parent (an “Officer’s Certificate”) (A) stating that Parent has paid
or properly accrued or reasonably anticipates that it will have to pay or accrue Losses, and (B) specifying in reasonable detail the
individual items of Losses included in the amount so stated, the date each such item was paid or properly accrued, or the basis for
such anticipated liability, and the nature of the misrepresentation, breach of warranty or covenant to which such item is related, the
Escrow Agent shall deliver to Parent out of the Indemnification Escrow Fund, as promptly as practicable, shares of Parent
Common Stock held in the Indemnification Escrow Fund with a value equal to such Losses.

 
(ii)                                 For the purposes of determining the number of shares of Parent Common Stock to be delivered to Parent out of the

Indemnification Escrow Fund as indemnity pursuant to Section 8.2(e)(i) hereof, the shares of Parent Common Stock shall be
valued at the Average Price (subject to adjustment in the event of stock splits, stock dividends, stock combinations and the like),
which the parties shall certify to the Escrow Agent in writing.

 
(iii)                              The amount of Losses for which indemnification is available to any Indemnified Party under Section 8.2 shall be reduced, and

offset on a
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dollar-for-dollar basis, by any recoveries actually received by any Indemnified Party under any insurance policies or other similar
indemnity payments received from third parties in respect of the subject matter giving rise to such Losses, net of any expenses of
such Indemnified Person incurred in securing such recoveries (“Net Recoveries”).  In the event that Parent actually receives any
Net Recoveries following the distribution of shares of Parent Common Stock to Parent (or other Indemnified Party), Parent shall
(i) in the event the Escrow Period has not expired, promptly redeposit in the Indemnification Escrow Fund a number of shares of
Parent Common Stock equal in value (based on the Average Price) to the amount of such Net Recoveries, or (ii) in the event that
the Escrow Period has expired, promptly distribute to the Company Stockholders (in accordance with their pro rata interest in the



Escrow Fund, a number of shares of Parent Common Stock equal in value (based on the Average Price) to the amount of such Net
Recoveries.

 
(f)                                    Objections to Claims.  At the time of delivery of any Officer’s Certificate to the Escrow Agent, a duplicate copy of such Officer’s

Certificate shall be delivered to the Stockholder Representative, and for a period of thirty (30) calendar days after such delivery, the Escrow
Agent shall make no delivery to Parent of any Escrow Amounts pursuant to Section 8.2(e) hereof unless the Escrow Agent shall have
received written authorization from the Stockholder Representative to make such delivery.  After the expiration of such thirty (30) calendar
day period, the Escrow Agent shall make delivery of shares of Parent Common Stock from the Indemnification Escrow Fund in accordance
with Section 8.2(e) hereof; provided, however, that no such payment or delivery may be made if the Stockholder Representative shall object
in a written statement to the claim made in the Officer’s Certificate, and such statement shall have been delivered to the Escrow Agent prior
to the expiration of such thirty (30) calendar day period, with a copy of such objection to be simultaneously transmitted to Parent.

 
(g)                                 Resolution of Conflicts; Arbitration.
 

(i)                                    In case the Stockholder Representative shall object in writing to any claim or claims made in any Officer’s Certificate, such
Stockholder Representative and Parent shall attempt in good faith to agree upon the rights of the respective parties with respect to
each of such claims.  If the Stockholder Representative and Parent should so agree, a memorandum setting forth such agreement
shall be prepared and signed by both parties
and shall be furnished to the Escrow Agent.  The Escrow Agent shall be entitled to rely on any such memorandum and distribute
shares of Parent Common Stock from the Indemnification Escrow Fund in accordance with the terms thereof.

 
(ii)                                 If no such agreement can be reached after good faith negotiation, either Parent or the Stockholder Representative may demand

arbitration of the matter unless the amount of the damage or Loss is at issue in pending
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litigation with a third party, in which event arbitration shall not be commenced until such amount is ascertained or both parties
agree to arbitration; and in either such event the matter shall be settled exclusively by means of a binding arbitration.  Parent or the
Stockholder Representative shall apply to the American Arbitration Association for arbitration of any such matter, with such
arbitration to be conducted (i) by an arbitrator appointed by the American Arbitration Association, and (ii) in accordance with the
Commercial Arbitration Rules then in effect of the American Arbitration Association.  To the extent permitted by such Commercial
Arbitration Rules, the arbitrator shall set a limited time period and establish procedures designed to reduce the cost and time for
discovery while allowing the parties an opportunity, adequate in the sole judgment of the arbitrator to discover relevant
information from the opposing parties about the subject matter of the dispute.  The arbitrator shall rule upon motions to compel or
limit discovery and shall have the authority to impose sanctions, including attorneys’ fees and costs, to the same extent as a
competent court of law or equity, should the arbitrator determine that discovery was sought without substantial justification or that
discovery was refused or objected to without substantial justification.  The decision of the arbitrator as to the validity and amount
of any claim in such Officer’s Certificate shall be binding and conclusive upon the parties to this Agreement.  Such decision shall
be written and shall be supported by written findings of fact and conclusions which shall set forth the award, judgment, decree or
order awarded by the arbitrator.

 
(iii)          Judgment upon any award rendered by the arbitrator may be entered in any court having jurisdiction.  Any such arbitration shall be

held in the County of Multnomah, Oregon.  The arbitrator shall determine how all expenses relating to the arbitration shall be paid,
including without limitation, the respective expenses of each party, and any fees of the arbitrator and other administrative fees
prescribed by the American Arbitration Association.

 
(h)           Third Party Claims.  In the event Parent becomes aware of a third-party claim which Parent believes may result in a demand against the

Indemnification Escrow Fund, Parent shall notify the Stockholder Representative of such claim, and the Stockholder Representative, on
behalf of the Company Stockholders, shall be entitled, at the Company Stockholders’ expense, to participate in any defense of such claim. 
Parent shall keep the Stockholder Representative advised of the status of any such third-party claim and the defense thereof.  Parent shall
have the right in its sole discretion to settle any such claim; provided, however, that except with the written consent of the Stockholder
Representative, no settlement of any such claim with third-party claimants shall be determinative of the existence or amount of any claim
against the Indemnification Escrow Fund.  In the event that the Stockholder Representative has consented to any such settlement, the
Company Stockholders shall have no power or authority to object under any provision of this Article VIII to the amount of any claim by
Parent against the Indemnification Escrow Fund with respect to such settlement.
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(i)            Escrow Agent’s Duties.
 

(i)            The Escrow Agent shall be obligated only for the performance of such duties as are specifically set forth in this Agreement
(including, without limitation, in Section 8.3 hereof) and the Escrow Agreement, and as set forth in any additional written escrow
instructions which the Escrow Agent may receive after the date of this Agreement which are signed by an officer of Parent and the
Stockholder Representative, and may rely and shall be protected in relying or refraining from acting on any instrument reasonably
believed to be genuine and to have been signed or presented by the proper party or parties.  The Escrow Agent shall not be liable
for any act done or omitted hereunder as Escrow Agent while acting in good faith and in the exercise of reasonable judgment, and
any act done or omitted pursuant to the advice of counsel shall be conclusive evidence of such good faith.

 
(ii)           The Escrow Agent is hereby expressly authorized to disregard any and all warnings given by any of the parties hereto or by any

other person, excepting only orders or process of courts of law, and is hereby expressly authorized to comply with and obey orders,
judgments or decrees of any court.  In case the Escrow Agent obeys or complies with any such order, judgment or decree of any



court, the Escrow Agent shall not be liable to any of the parties hereto or to any other person by reason of such compliance,
notwithstanding any such order, judgment or decree being subsequently reversed, modified, annulled, set aside, vacated or found to
have been entered without jurisdiction.

 
(iii)          The Escrow Agent shall not be liable in any respect on account of the identity, authority or rights of the parties executing or

delivering or purporting to execute or deliver this Agreement or any documents or papers deposited or called for hereunder.
 
(iv)          The Escrow Agent shall not be liable for the expiration of any rights under any statute of limitations with respect to this Agreement

or any documents deposited with the Escrow Agent.
 
(v)           In performing any duties under the Agreement, the Escrow Agent shall not be liable to any party for damages, losses, or expenses,

except for negligence or willful misconduct on the part of the Escrow Agent.  Subject to the foregoing, the Escrow Agent shall not
incur any such liability for (A) any act or failure to act made or omitted in good faith, or (B) any action taken or omitted in reliance
upon any instrument, including any written statement of affidavit provided for in this Agreement that the Escrow Agent shall in
good faith believe to be genuine, nor will the
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Escrow Agent be liable or responsible for forgeries, fraud, impersonations, or determining the scope of any representative
authority.  In addition, the Escrow Agent may consult with legal counsel in connection with Escrow Agent’s duties under this
Agreement and shall be fully protected in any act taken, suffered, or permitted by the Escrow Agent in good faith in accordance
with the advice of counsel.  The Escrow Agent is not responsible for determining and verifying the authority of any person acting
or purporting to act on behalf of any party to this Agreement.

 
(vi)          If any controversy arises between the parties to this Agreement, or with any other party, concerning the subject matter of this

Agreement, its terms or conditions, the Escrow Agent will not be required to determine the controversy or to take any action
regarding it.  The Escrow Agent may hold all documents and shares of Parent Common Stock and may wait for settlement of any
such controversy by final appropriate legal proceedings or other means as, in the Escrow Agent’s discretion, required, despite what
may be set forth elsewhere in this Agreement.  In such event, the Escrow Agent will not be liable for damages.  Furthermore, the
Escrow Agent may at its option, file an action of interpleader requiring the parties to answer and litigate any claims and rights
among themselves.  The Escrow Agent is authorized to deposit with the clerk of the court all documents and shares of Parent
Common Stock held in escrow, except all cost, expenses, charges and reasonable attorney fees incurred by the Escrow Agent due
to the interpleader action and which the parties jointly and severally agree to pay.  Upon initiating such action, the Escrow Agent
shall be fully released and discharged of and from all obligations and liability imposed by the terms of this Agreement.

 
(vii)         The parties hereto and their respective successors and assigns agree jointly and severally to indemnify and hold Escrow Agent

harmless against any and all losses, claims, damages, liabilities, and expenses, including reasonable costs of investigation, counsel
fees, including allocated costs of in-house counsel and disbursements that may be imposed on Escrow Agent or incurred by
Escrow Agent in connection with the performance of the Escrow Agent’s duties under this Agreement, including but not limited to
any Litigation arising from this Agreement or involving its subject matter other than arising out of its negligence or willful
misconduct.

 
(viii)        The Escrow Agent may resign at any time upon giving at least thirty (30) calendar days written notice to the parties hereto;

provided, however, that no such resignation shall become effective until the appointment of a successor escrow agent which shall
be accomplished as follows:  the parties hereto shall use all reasonable efforts to mutually agree on a Successor escrow agent
within thirty (30) calendar days after receiving such notice.  If the parties hereto fail to agree upon a successor escrow agent within
such time, the Escrow Agent shall have the right to appoint a successor escrow agent authorized to do business in the State of
Oregon.
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The successor escrow agent shall execute and deliver an instrument accepting such appointment and the terms of this Article VIII
and it shall, without further acts, be vested with all the estates, properties, rights, powers, and duties of the predecessor escrow
agent as if originally named as escrow agent.  Upon appointment of a successor escrow agent, the Escrow Agent shall be
discharged from any further duties and liability under this Agreement.

 
(j)            Fees.  All fees of the Escrow Agent for performance of its duties hereunder shall be paid by Parent in accordance with the standard fee

schedule of the Escrow Agent attached hereto as Exhibit E.  It is understood that the fees and usual charges agreed upon for services of the
Escrow Agent shall be considered compensation for ordinary services as contemplated by this Agreement.  In the event that the conditions
of this Agreement are not promptly fulfilled, or if the Escrow Agent renders any service not provided for in this Agreement, or if the parties
hereto request a substantial modification of its terms, or if any controversy arises, or if the Escrow Agent is made a party to, or intervenes
in, any litigation pertaining to the Escrow Fund or its subject matter, the Escrow Agent shall be reasonably compensated for such
extraordinary services and reimbursed for all costs, attorney’s fees, including allocated costs of in-house counsel, and expenses occasioned
by such default, delay, controversy or litigation.

 
(k)           Consequential Damages.  In no event shall the Escrow Agent be liable for special, indirect or consequential loss or damages of any kind

whatsoever (including but not limited to lost profits), even if the Escrow Agent has been advised of the likelihood of such loss or damages
and regardless of the form of action.

 
(l)            Successor Escrow Agents.  Any corporation into which the Escrow Agent in its individual capacity may be merged or converted or with

which it may be consolidated, or any corporation resulting from any merger, conversion or consolidation to which the Escrow Agent in its



individual capacity shall be a party, or any corporation to which substantially all the corporate trust business of the Escrow Agent in its
individual capacity may be transferred, shall be the Escrow Agent under this Escrow Agreement without further act.

 
8.3           Stockholder Representative.
 
(a)           Appointment of the Stockholder Representative.  In the event that the Merger is approved, effective upon such vote, and without further act

of any Company Stockholder, Richard W. Reichow shall be appointed as agent and attorney-in-fact (the “Stockholder Representative”)
for each Company Stockholder, for and on behalf of the Company Stockholders, to give and receive notices and communications, to
authorize delivery to Parent of shares of Parent Common Stock from the Escrow Fund in satisfaction of claims by Parent, to object to such
deliveries, to object to, agree to, negotiate, enter into settlements and compromises of, and demand arbitration and comply with orders of
courts and awards of an arbitrator with respect to such claims, to consent or agree to any
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amendment to this Agreement, to take such actions as may be necessary or contemplated under Section 5.8, and to take all actions
necessary or appropriate in the judgment of the Stockholder Representative for the accomplishment of any of the foregoing, in each case
without having to seek or obtain the consent of any Person under any circumstances.  Such agency may be changed by the Company
Stockholders from time to time upon not less than ten (10) calendar days prior written notice to Parent; provided, however, that the
Stockholder Representative may not be removed unless holders of a majority in interest in the Escrow Fund agree to such removal and to
the identity of the substituted agent.  Any vacancy in the position of Stockholder Representative may be filled by approval of the holders of
a majority in interest in the Escrow Fund.  No bond shall be required of the Stockholder Representative.  Notices or communications to or
from the Stockholder Representative shall constitute notice to or from each of the Company Stockholders.

 
(b)           Indemnification of Stockholder Representative; Stockholder Representative Fee.   The Stockholder Representative shall not be liable for any

act done or omitted hereunder as Stockholder Representative while acting in good faith and in the exercise of reasonable judgment. The
Company Stockholders on whose behalf the Escrow Amount was contributed to the Escrow Fund shall severally indemnify the Stockholder
Representative and hold the Stockholder Representative harmless against any loss, liability or expense incurred without gross negligence or
bad faith on the part of the Stockholder Representative and arising out of or in connection with the acceptance or administration of the
Stockholder Representative’s duties hereunder, including the reasonable out-of-pocket costs and expenses and fees and expenses of any
legal counsel or other advisor retained by the Stockholder Representative on behalf of the Company Stockholders.  The Stockholder
Representative shall be entitled to a flat fee of $7,500 (the “Stockholder Representative Fee”) in connection with the performances of his
duties hereunder, with such fee to be paid by Parent to Stockholder Representative at Closing.

 
(c)           Authority of Stockholder Representative.  A decision, act, consent or instruction of the Stockholder Representative shall constitute a

decision, act, consent or instruction of all Company Stockholders for whom a portion of the Escrow Amount otherwise issuable to them are
deposited in the Escrow Fund and shall be final, binding and conclusive upon each of such Company Stockholders, and the Escrow Agent
and Parent may rely upon my such decision, act, consent or instruction of the Stockholder Representative as being the decision, act, consent
or instruction of each and every such Company Stockholder.  The Escrow Agent and Parent are hereby relieved from any liability to any
person for any acts done by them in accordance with such decision, act, consent or instruction of the Stockholder Representative.

 
(d)           Stockholder Representative Escrow Fund.  To provide for the payment and/or reimbursement of out-of-pocket and third party expenses and

fees incurred by the Stockholder Representative in the performance of his duties hereunder on behalf
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of the Company Stockholders as provided in this Section 8.3 and by virtue of this Agreement, the Company Stockholders will be deemed to
have received and deposited with the Escrow Agent that portion of the Escrow Amount equal to the Stockholder Representative Escrow
Fund (plus any additional shares as may be issued upon any stock split, stock dividend or recapitalization effected by Parent after the
Effective Time with respect to the Escrow Amount) without any act of any Company Stockholder.  The Stockholder Representative Escrow
Fund shall be in existence immediately following the Effective Time and shall terminate, and, subject to the provisions of Section 8.3(f), all
shares of Parent Common Stock and other property remaining in the Stockholder Representative Escrow Fund shall be distributed to
Company Stockholders, at 5:00 p.m., P.D.T. on the expiration of the Escrow Period (including any extensions thereof pursuant to
Section 8.2(c).  Any fees of Escrow Agent not already previously identified as Adjusted Current Liabilities relating to establishment of,
transactions for, or termination of the Stockholder Representative Escrow Fund shall be payable by Stockholder Representative from the
Stockholder Representative Escrow Fund.  The Stockholder Representative Escrow Fund shall be the sole and exclusive recourse and
remedy of Stockholder Representative and Escrow Agent for payment of any such fees.

 
(e)           Claims upon Stockholder Representative Escrow Fund; Limitation on Claims.
 

(i)            Within five (5) business days after the Escrow Agent has received from the Stockholder Representative, provided such receipt is on
or before the expiration of the Escrow Period (including any extensions thereof pursuant to Section 8.2(c)), a written statement
(the “Expense Report”) itemizing out-of-pocket or third party fees or expenses incurred by the Stockholder Representative
hereunder (“Stockholder Representative Expenses”), the Escrow Agent shall deliver to Stockholder Representative out of the
Stockholder Representative Escrow Fund, as promptly as practicable, shares of Parent Common Stock held in the Stockholder
Representative Escrow Fund with a value equal to the total of the expenses included in such Expense Report.  If there are not
enough shares of Parent Common Stock remaining in the Stockholder Representative Escrow Fund at such time that equal such
expenses, then the Stockholder Representative shall be entitled to such lesser number of shares of Parent Common Stock and other
property remaining in the Stockholder Representative Escrow Fund.  The Escrow Agent shall promptly deliver to the Company
Stockholders any remaining shares of Parent Common Stock and other property held in the Stockholder Representative Escrow
Fund upon the expiration of the Escrow Period (including any extensions thereof pursuant to Section 8.2(c)).  Deliveries of Escrow
Amounts to the Company Stockholders pursuant to this Section 8.3(e) shall be made in proportion to their respective original
contributions to the Escrow Fund.



 
(ii)           For the purposes of determining the number of shares of Parent Common Stock to be delivered to Stockholder Representative out

of the Stockholder
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Representative Escrow Fund as payment pursuant to Section 8.3(e)(i) hereof, the shares of Parent Common Stock shall be valued
at the closing price of Parent Common Stock as quoted on the Nasdaq Stock Market on the last trading day preceding the date
payment by the Escrow Agent is due under Section 8.3(e)(i), which price the Stockholder Representative shall certify to the
Escrow Agent in writing.

 
(f)            Stockholder Representative Expenses Payable from Indemnification Escrow Fund.  Immediately prior to the termination of the Escrow

Period and prior to the delivery of any shares of Parent Common Stock and other property held in the Indemnification Escrow Fund to the
Company Stockholders, and, to the extent that there are shares of Parent Common Stock remaining in the Indemnification Escrow Fund at
that time that are not subject to claims of the Parent, the Stockholder Representative shall be entitled to receive from the Indemnification
Escrow Fund that number of shares of Parent Common Stock with a value equal to the total Stockholder Representative Expenses that have
not previously been paid pursuant to Section 8.3(e), or if there are not enough shares of Parent Common Stock remaining in the
Indemnification Escrow Fund at such time that equal such unpaid expenses, then the Stockholder Representative shall be entitled to such
lesser number of shares of Parent Common Stock and other property remaining in the Indemnification Escrow Fund.  At such time as any
such pending claims of Parent are resolved, the Stockholder Representative shall be entitled to receive from the Indemnification Escrow
Fund after the payment of claims of Parent and prior to the delivery to Company Stockholders of any shares of Parent Common Stock and
other property held in the Indemnification Escrow Fund, that number of shares of Parent Common Stock remaining, if any, with a value
equal to the remaining unpaid Stockholder Representative Expenses, if applicable.  For purposes of determining the number of shares of
Parent Common Stock to be delivered to the Stockholder Representative under this Section 8.3(f), the shares of Parent Common Stock shall
be valued at the closing price of Parent Common Stock as quoted on the Nasdaq Stock Market on the last trading day prior to termination of
the Escrow Period, which the Parent and the Stockholder Representative shall certify to the Escrow Agent in writing.

 
ARTICLE IX.

GENERAL PROVISIONS
 

9.1           Notices.  All notices (including other communications required or permitted) under this Agreement must be in writing and must be
delivered (a) in person, (b) by registered, express or certified mail, postage prepaid, return receipt requested, (c) by a generally recognized courier or
messenger service that provides written acknowledgement of receipt by the addressee, or (d) by facsimile or other generally accepted means of electronic
transmission with a verification of delivery.  Notices are deemed delivered at the earlier of the date such notice is actually received by a party or three (3) days
after such notice is given.  Notices to Parent, Company and Merger Sub must be given at the addresses below (or at such other address or facsimile number
for a party as will be specified by like notice):
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(a)           if to Parent or Merger Sub, to:
 

AVI BioPharma, Inc.
One SW Columbia
Suite 1105
Portland, OR 93012
Attention:  Leslie Hudson, Ph.D.
Facsimile:  (503)227-0751
Email:  lhudson@avibio.com
 
with a copy (not constituting notice) to:
 
Davis Wright Tremaine LLP
1300 SW Fifth Ave., Suite 2300
Portland, Oregon  97201
Attention:  Michael C. Phillips, Esq.
Facsimile:  (503) 778-5299
Email:  michaelphillips@dwt.com
 

(b)           if to Company, to:
 

Ercole Biotech, Inc.
P.O. Box 12295
Research Triangle Park, NC 27709
Attention:  Clayton I. Duncan
Facsimile:  (617) 245-9757
email:  cduncan@ercolebiotech.com
 
with a copy (not constituting notice) to:
 
Hutchison Law Group PLLC
5410 Trinity Road
Suite 400



Raleigh, NC 27607
Attention:  William W. Wofford
Facsimile:  (919) 829-9696
email:  bwofford@hutchlaw.com
 

(c)           if to Stockholder Representative, to:
 

Richard W. Reichow
107 Fairway Valley Ct.
Cary, NC  27513-5678
Facsimile:  (919) 469-6675
Email:  rreichow@earthlink.com
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with a copy (not constituting notice) to:
 
Hutchison Law Group PLLC
5410 Trinity Road
Suite 400
Raleigh, NC 27607
Attention:  William W. Wofford
Facsimile:  (919) 829-9696
email:  bwofford@hutchlaw.com
 

9.2           Interpretation.  When a reference is made in this Agreement to Exhibits, Schedules, Articles or Sections, such reference is to this
Agreement unless otherwise indicated.  The headings contained in this Agreement are for reference purposes only and do not affect in any way the meaning
or interpretation of this Agreement.  When reference is made herein to “the business of” an entity, such reference will be deemed to include the business of all
direct and indirect subsidiaries of such entity.  Reference to the subsidiaries of an entity will be deemed to include all direct and indirect subsidiaries of such
entity.

 
(a)           For purposes of this Agreement:
 

(i)            the term “knowledge” of a party hereto, with respect to any matter in question, means the actual knowledge of the executive
officers and directors of such party, and, in the case of Company, each of the individuals listed in Section 6.2(f) as well;

 
(ii)           the terms defined in this Agreement have the meanings assigned to them in this Agreement and include the plural as well as the

singular;
 
(iii)          all references in this Agreement to designated “Articles,” “Sections” and other subdivisions, unless otherwise indicated, are to the

designated Articles, Sections and other subdivisions of the body of this Agreement;
 
(iv)          pronouns of either gender or neuter will include, as appropriate, the other pronoun forms;
 
(v)           “including,” and “includes” will be deemed to be followed by “but not limited to” and “but is not limited to,” respectively;
 
(vi)          “or” is not exclusive;
 
(vii)         “amended” with reference to a Contract or law, will be deemed to be followed by “or superseded from time to time”;
 
(viii)        the words “herein,” “hereof” and “hereunder” and other words of similar import refer to this Agreement as a whole and not to any

particular Section or other subdivision; and
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(ix)          whenever any payment or other action under this Agreement is stated to be due on or taken upon a day that is not a Business Day,

such payment or action will instead be made on or taken on the next Business Day.
 

9.3           Counterparts.  This Agreement may be executed in one or more counterparts, all of which are considered one and the same agreement and
will become effective when one or more counterparts have been signed by each of the parties and delivered to the other parties, it being understood that all
parties need not sign the same counterpart. A facsimile signature page will be deemed an original.

 
9.4           Entire Agreement; Third Party Beneficiaries.  This Agreement and the documents and instruments and other agreements among the

parties hereto as contemplated by or referred to herein, including but not limited to the Company Schedule, (a) constitute the entire agreement among the
parties with respect to the subject matter hereof and supersede all prior agreements and understandings, both written and oral, among the parties with respect
to the subject matter hereof, (b) are not intended to confer upon any other Person any rights or remedies hereunder.

 
9.5           Severability.  In the event that any provision of this Agreement, or the application thereof, becomes or is declared by a court of competent

jurisdiction to be illegal, void or unenforceable, the remainder of this Agreement will continue in full force and effect and the application of such provision to
other persons or circumstances will be interpreted so as reasonably to effect the intent of the parties hereto.  The parties further agree to replace such void or
unenforceable provision of this Agreement with a valid and enforceable provision that will achieve, to the extent possible, the economic, business and other
purposes of such void or unenforceable provision.



 
9.6           Cumulative Remedies.  Except only as otherwise provided herein (and subject to the limitations on liability contained herein), any and all

remedies herein expressly conferred upon a party will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or
equity upon such party, and the exercise by a party of any one remedy will not preclude the exercise of any other remedy

 
9.7           Specific Performance.  The parties hereto agree that irreparable damage would occur if any of the provisions of this Agreement were not

performed in accordance with their specific terms or were otherwise breached.  It is accordingly agreed that the parties are entitled to seek an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof in any court of the United States or any state
having jurisdiction, this being in addition to any other remedy to which they are entitled at law or in equity.

 
9.8           Governing Law.  This Agreement is governed by and construed in accordance with the laws of the State of Delaware, regardless of the

laws that might otherwise govern under applicable principles of conflicts of law thereof.
 
9.9           Rules of Construction.  The parties hereto agree that they have been represented by counsel during the negotiation and execution of this

Agreement and, therefore, waive the
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application of any law, regulation, holding or rule of construction providing that ambiguities in an agreement or other document will be construed against the
party drafting such agreement or document.

 
9.10         Assignment.  No party may assign either this Agreement or any of its rights, interests, or obligations hereunder without the prior written

approval of the other parties, except that Parent may assign its rights hereunder in connection with an acquisition, merger, or consolidation or Parent (or
transfer of all or substantially all of its assets).  Subject to the preceding sentence, this Agreement will be binding upon and will inure to the benefit of the
parties hereto and their respective successors and permitted assigns.

 
9.11         Amendment.  Subject to applicable law, this Agreement may be amended any time by execution of an instrument in writing signed on

behalf of each of Parent, Merger Sub and Company.  To the extent permitted by applicable law, this Agreement may be amended at any time after the Closing
by execution of an instrument in writing signed on behalf of Parent, Merger Sub and the Stockholder Representative.

 
9.12         Extension; Waiver.  At any time prior to the Effective Time, any party hereto may, to the extent legally allowed, (i) extend the time for the

performance of any of the obligations or other acts of the other parties hereto, (ii) waive any inaccuracies in the representations and warranties made to such
party contained herein or in any document delivered pursuant hereto, and (iii) waive compliance with any of the agreements or conditions for the benefit of
such party contained herein.  Any agreement on the part of a party hereto to any such extension or waiver will be valid only if set forth in an instrument in
writing signed on behalf of such party.  Delay in exercising any right under this Agreement will not constitute a waiver of such right.

 
9.13         Relationship.  The parties intend that no partnership or joint venture is created hereby, that no party hereto is a partner or joint venturer of

any other party hereto for any purposes, and that this Agreement will not be construed to the contrary.
 

[REMAINDER OF PAGE LEFT BLANK INTENTIONALLY]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized respective officers as of the date

first written above.
 
 

 

AVI BIOPHARMA, INC.
   
   
 

By: /s/ LESLIE HUDSON  

 

Name: Leslie Hudson, Ph.D.  

 

Title: Chief Executive Officer  

    
    
 

EB ACQUISITION CORP.  

    
    
 

By: /s/ LESLIE HUDSON  

 

Name: Leslie Hudson, Ph.D.  

 

Title: President  

    
    
 

ERCOLE BIOTECH, INC.  

    
    
 

By: /s/ CLAYTON I. DUNCAN  

 

Name: Clayton I. Duncan  

 

Title: Chief Executive Officer  

    
    
  



STOCKHOLDER REPRESENTATIVE
    
    
 

By: /s/ RICHARD W. REICHOW  

 

Name: Richard W. Reichow  

 
Signature Page to Agreement and Plan of Merger
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SCHEDULE 1

 
DEFINITIONS

 
As used in this Agreement and the exhibits and schedules delivered pursuant to this Agreement, the following definitions will apply.
 
“Accounts Receivable” has the meaning set forth in Section 1.6(a).
 
“Adjusted Current Liabilities” has the meaning set forth in Section 1.6(a).
 
“Adjustment Number” has the meaning set forth in Section 1.6(a).
 
“Affiliate” means the officers and directors of a specified Person as well as each other Person that directly, or indirectly through one or more

intermediaries, controls, is controlled by or is under common control with, the specified Person.
 
“Aggregate Share Number” has the meaning set forth in Section 1.6(a).
 
“Agreement” has the meaning set forth in the Introduction.
 
“Approvals” means all franchises, grants, authorizations, waivers, licenses, permits, easements, consents, certificates, and orders.
 
“Average Price” has the meaning set forth in Section 1.6(a).
 
“Basket Amount” has the meaning set forth in Section 8.2(a).
 
“Business Day” means any day other than a Saturday, Sunday or legal holiday under the laws of the State of California or any other day on which

banking institutions located in such state are authorized or required by law or other governmental action to close.
 
“Certificates” has the meaning set forth in Section 1.7(a).
 
“Certificate of Merger” has the meaning set forth in Section 1.2.
 
“Claimed Overpayment Amount” has the meaning set forth in Section 1.6(a).
 
 “Closing” has the meaning set forth in Section 1.2.
 
“Closing Date” has the meaning set forth in Section 1.2.
 
“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1986.
 
“COBRA Coverage” has the meaning set forth in Section 2.11(i).
 
“Code” has the meaning set forth in the Recitals.
 
“Company” has the meaning set forth in the Introduction.

 
1

 
“Company Annual Financial Statements” has the meaning set forth in Section 2.7(a).
 
“Company Charter Documents” has the meaning set forth in Section 2.2.
 
“Company Class A Voting Common Stock” has the meaning set forth in Section 2.3(a).
 
“Company Class B Nonvoting Common Stock” has the meaning set forth in Section 2.3(a).
 
“Company Common Stock” has the meaning set forth in Section 1.6(a).
 
“Company Controlled Intellectual Property” has the meaning set forth in Section 2.18
 
“Company Indemnified Party” has the meaning set forth in Section 5.9.



 
“Company Intellectual Property” means all Intellectual Property that is (i) owned or licensed by Company or (ii) being used or otherwise

exploited, or is held for use or other exploitation, by Company.
 
“Company Interim Financial Statements” has the meaning set forth in Section 2.7(b).
 
“Company Note” has the meaning set forth in Section 1.6(a).
 
“Company Note Balance” has the meaning set forth in Section 1.6(a).
 
“Company Permits” has the meaning set forth in Section 2.6(d).
 
“Company Plan” has the meaning set forth in Section 2.11(a).
 
“Company Preferred Stock” has the meaning set forth in Section 2.3(a).
 
“Company Schedule” has the meaning set forth in the introduction to Article II.
 
“Company Series A Preferred Stock” has the meaning set forth in Section 2.3(a).
 
“Company Series A-1 Preferred Stock” has the meaning set forth in Section 2.3(a).
 
“Company Series A-2 Preferred Stock” has the meaning set forth in Section 2.3(a).
 
“Company Stock” means collectively the Company Preferred Stock and Company Common Stock.
 
“Company Stockholder” means a Person holding shares of any class or series of (i) Company Preferred Stock or (ii) Company Common Stock.
 
“Company Stock Option” has the meaning set forth in Section 1.6(b).
 
“Company Stock Option Plan” has the meaning set forth in Section 1.6(b).
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“Company Warrant” has the meaning set forth in Section 1.6(c).
 
“Competing Transaction” means (i)(A) any merger, consolidation, share exchange, business combination or other similar transaction involving

Company, (B) any sale, lease, exchange, mortgage, pledge, transfer or other disposition of all or substantially all of the assets of Company, taken as a whole,
in a single transaction or a series of transactions, (C) any Person having acquired beneficial ownership or the right to acquire beneficial ownership of, or any
“group” (as defined in Section 13(d) of the Exchange Act) having been formed that beneficially owns or has the right to acquire beneficial ownership of, fifty
percent (50%) or more of the Company’s Stock, (ii) any financing transaction involving the issuance of equity securities (or securities convertible or
exercisable into or exercisable for equity securities) of the Company, (iii) any recapitalization, reorganization, forgiveness or restructure of existing debt or the
incurrence of additional debt, or (iv) any public announcement of a proposal, plan or intent to do any of the foregoing or any agreement to engage in any of
the foregoing other than any transaction contemplated in this Agreement between Parent, Merger Sub and Company.

 
“Contract” means any written, oral or other agreement, arrangement, benefit plan, bond, binding understanding, commitment, contract, franchise,

indemnity, indenture, instrument, insurance policy, lease, license, note, option, purchase order, subcontract, sublicense, undertaking or warranty of any nature,
including all amendments, modifications, assignments or instruments of any kind or character related thereto.

 
“Debarred” has the meaning set forth in Section 2.28.
 
“Deferred Compensation Plan” has the meaning set forth in Section 2.11(n).
 
“Dissenting Shares” has the meaning set forth in Section 1.6(e).
 
“DGCL” has the meaning set forth in the Recitals.
 
“EEOC” has the meaning set forth in Section 2.20(h).
 
“Effective Time” has the meaning set forth in Section 1.2.
 
“Encumbrance” means any easement, encumbrance, lease, covenant, security interest, lien, option or pledge.
 
“Environmental Laws” means all federal, state and local Legal Requirements relating to pollution of the environment (including ambient air,

surface water, ground water, land surface or subsurface strata) or the protection of human health and worker safety, including, without limitation, laws and
regulations relating to emissions, discharges, releases or threatened releases of Hazardous Materials (as defined below), or otherwise relating to the
processing, use, treatment, storage, disposal, transport or handling of Hazardous Materials.

 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.
 
“ERISA Affiliate” means any trade or business (whether or not incorporated) that is a member of a group of which Company is a member and

which is under common control or
 
3



 
treated as a single employer with Company within the meaning of Section 414 (b), (c) or (m) of the Code.

 
“Escrow Agent” has the meaning set forth in Section 8.2(a).
 
“Escrow Amount” has the meaning set forth in Section 1.7(a).
 
“Escrow Fund” has the meaning set forth in Section 8.2(a).
 
“Escrow Period” has the meaning set forth in Section 8.2(c).
 
“Exchange Act” means the Exchange Act of 1934, as amended.
 
 “Exchange Agent” has the meaning set forth in Section 1.7(a).
 
“Exchange Ratio” has the meaning set forth in Section 1.6(a).
 
“Expense Report” has the meaning set forth in Section 8.3(e).
 
“Expiration Date” has the meaning set forth in Section 8.1.
 
 “GAAP” means United States generally accepted accounting principles.
 
“Governmental Entity” means any government or any agency, body, district, bureau, board, commission, court, department, legislature, official,

political subdivision, regulatory authority, tribunal or other instrumentality of any government, whether federal, state, county, municipal or local, domestic or
foreign.

 
“Hazardous Materials” means chemicals, pollutants, contaminants, wastes, toxic substances, radioactive and biological materials, asbestos-

containing materials, petroleum and petroleum products or any fraction thereof, excluding, however, Hazardous Materials contained in products typically
used for office and janitorial purposes properly and safely maintained in accordance with Environmental Laws.

 
“Indemnification Escrow Fund” has the meaning set forth in Section 1.7(a)(ii).
 
“Indemnified Parties” has the meaning set forth in Section 8.2.
 
“Indemnifying Party” has the meaning set forth in Section 8.2.
 
“Insider” means a director, officer or other Affiliate of Company or, to Company’s knowledge, any person with whom any such director, officer or

other Affiliate has any direct or indirect relation by blood, marriage or adoption, or, to Company’s knowledge, any Person in which any such director, officer
or other Affiliate, owns a 10% or greater beneficial interest.

 
“Intellectual Property” means any and all intellectual property or proprietary rights in any jurisdiction, whether owned or held for use under license,

whether registered or unregistered, including such rights in and to and/or associated with: (A) trademarks and pending trademark applications, trade dress, service
marks and pending service mark applications, common law
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trademarks and service marks, certification marks, logos, trade names, brand names, corporate names, assumed names and business names; (B) all United
States and foreign issued patents and pending patent applications, and any and all divisions, continuations, continuations-in-part, reissues, continuing patent
applications, reexaminations, renewals, provisionals and extensions thereof, any counterparts claiming priority therefrom, utility models, patents of
importation/confirmation, certificates of invention, certificates of registration and like statutory rights; inventions, invention disclosures, discoveries and
improvements, whether patentable or not; (C) works of authorship, whether or not copyrightable, copyrights, copyright registrations and pending copyright
registration applications and mask works; (D) trade secrets (including, but not limited to, those trade secrets defined in the Uniform Trade Secrets Act and
under corresponding foreign statutory and common law), business, technical and know-how information, customer lists, proprietary or non-public
information, and confidential information and rights to limit the use or disclosure thereof by any Person; (E) computer software and firmware, data files,
source and object codes, user interfaces, development tools, files, records, data, manuals, databases and other specifications and documentation, and all media
on which any of the foregoing is recorded; (F) all internet protocol addresses and networks, including without limitation, DNS domain names, e-mail
addresses, world wide web (www) and http addresses, network names, network addresses (such as IPv4 and Ipv6) and services (such as mail or website)
whether or not used or currently in service, and any registrations relating thereto, and all Web sites; (G) all industrial designs and any registrations and
applications therefore throughout the world; (H) claims, causes of action or defenses relating to the enforcement of any of the foregoing; (I) goodwill
associated with any of the foregoing; (J) documentation relating to any of the foregoing; and (K) rights corresponding to any of the foregoing throughout the
world or equivalent rights to any of the foregoing.

 
“ISIS Debt” has the meaning set forth in Section 5.6.
 
“ISIS Warrants” has the meaning set forth in Section 1.6(c).
 
“Legal Requirements” means all applicable federal, state, local, municipal, foreign or other law, statute, constitution, principle of common law,

resolution, ordinance, code, edict, order, judgment, injunction, decree, stipulation, rule, regulation, ruling or requirement, whether temporary, preliminary or
permanent, issued, enacted, adopted, promulgated, implemented or otherwise put into effect by or under the authority of any Governmental Entity.

 
“Losses” has the meaning set forth in Section 8.2.



 
“Material Adverse Effect” means, with respect to a party, (i) any effect which has resulted in or would reasonably be expected to result in, a

material adverse effect on the condition (financial or otherwise), business, assets, liabilities, or results of operations of such party, or (ii) a material adverse
effect on the ability of such party to consummate the transactions contemplated by this Agreement; provided, however, that in no event will the following be
deemed, in and of itself, to constitute a Material Adverse Effect: (1) a change that results from conditions generally affecting the U.S. economy, and (2) a
change that results from conditions generally affecting such party’s industry.

 
“Material Company Contracts” has the meaning set forth in Section 2.19.
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“Merger” has the meaning set forth in Section 1.1.
 
“Merger Consideration” has the meaning set forth in Section 1.6(a).
 
“Merger Documents” has the meaning set forth in Section 1.2.
 
“Merger Sub” has the meaning set forth in the Introduction.
 
“Merger Sub Common Stock” has the meaning set forth in Section 1.6(f).
 
“NASDAQ” means the National Association of Securities Dealers Automated Quotation System.
 
“Net Recoveries” has the meaning set forth in Section 8.2(e).
 
“New Shares” has the meaning set forth in Section 8.2(d).
 
“Parent” has the meaning set forth in the Introduction.
 
“Parent Common Stock” means unregistered shares of Parent’s Common Stock, par value $0.001 per share, which shall be registered for resale by

means of Parent’s Post-Closing SEC Filings.
 
“Parent Exception Letter” has the meaning set forth in Section 1.6(a).
 
“Parent SEC Reports” has the meaning set forth in Section 3.4(a).
 
“Person” or “person” means an individual, corporation (including any non-profit corporation), general partnership, limited partnership, limited

liability partnership, joint venture, estate, trust, company (including any limited liability company or joint stock company), firm or other enterprise,
association, business, organization, entity or Governmental Entity.

 
“Preliminary Adjustment Number” has the meaning set forth in Section 1.6(a).
 
“Preliminary Adjustment Schedule” has the meaning set forth in Section 1.6(a).
 
“Registered Intellectual Property” means any and all United States, international and foreign:  (i) patents and pending patent applications, and any

and all divisions, continuations, continuations-in-part, reissues, continuing patent applications, reexaminations, renewals, provisionals and extensions thereof
and any counterparts claiming priority therefrom, (ii) all copyright registrations and pending copyright registration applications; (iii) registered trade marks
and service marks and pending trademark and service mark applications; and (iv) DNS domain names; and (v) any other Intellectual Property which is subject
to an application, filing. recordation or similar document filed with or recorded by any Governmental Entity.

 
“Reorganization” has the meaning set forth in Section 1.10.
 
“Returns” has the meaning set forth in Section 2.14(a).
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“SEC” has the meaning set forth in Section 1.6(a).
 
“Securities Act” means the Securities Act of 1933, as amended.
 
“Shelf Registration” has the meaning set forth in Section 3.4(c).
 
“Stockholder Representative Escrow Fund” has the meaning set forth in Section 1.7(a)(ii).
 
“Stockholder Representative Expenses” has the meaning set forth in Section 8.3(3).
 
 “Stockholder Representative Fee” has the meaning set forth in Section 8.3(b).
 
 “Surviving Corporation” has the meaning set forth in Section 1.1.
 
“Tax” or “Taxes” refers to any and all federal, state, local and foreign taxes, assessments and other governmental charges, duties, impositions and

liabilities relating to taxes, including taxes based upon or measured by gross receipts, income, profits, sales, use and occupation, and value added, ad valorem,



transfer, franchise, withholding, payroll, recapture, employment, excise and property taxes, together with all interest, penalties and additions imposed with
respect to such amounts and any obligations under any agreements or arrangements with any other person with respect to such amounts and including any
liability for taxes of a predecessor entity.
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Exhibit 10.62
 
THE OFFER AND SALE OF THIS NOTE AND THE SECURITIES ISSUABLE UPON CONVERSION HEREOF HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “ACT”), OR THE SECURITIES LAWS OF ANY STATE. THIS NOTE AND ANY
SECURITIES ISSUABLE UPON THE CONVERSION HEREOF MAY NOT BE SOLD, OFFERED FOR SALE, PLEDGED, HYPOTHECATED OR
TRANSFERRED EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER SUCH ACT AND APPLICABLE STATE
SECURITIES LAWS OR PURSUANT TO AN APPLICABLE EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF SUCH ACT AND
SUCH LAWS OR AN OPINION OF COUNSEL THAT SUCH REGISTRATION IS NOT REQUIRED. CERTIFI CATES REPRESENTING ANY
SECURITIES ISSUABLE UPON CONVERSION OF THIS NOTE SHALL INCLUDE A LEGEND TO SIMILAR EFFECT AS THE FOREGOING.
 

ERCOLE BIOTECH, INC.
 

CONVERTIBLE PROMISSORY NOTE
 
 

$900,000.00
 

March 12, 2008
Research Triangle Park, NC
 

FOR VALUE RECEIVED, the undersigned, Ercole Biotech, Inc., a Delaware corporation (the “Company”), promises to pay to the order of AVI
BioPharma, Inc. or its registered assign (the “Holder”), the principal sum of Nine Hundred Thousand Dollars ($900,000), or such other amount as shall then
equal the outstanding principal amount hereof and any unpaid accrued interest hereon, as set forth below, shall be due and payable on the earlier to occur of
(i) March 12, 2009 (the “Maturity Date”), or (ii) when declared due and payable by the Holder upon the occurrence of an Event of Default (as defined bel
ow).  Payment for all amounts due hereunder shall be made by mail to the registered address of the Holder.
 

The following is a statement of the rights of the Holder of this Note and the conditions to which this Note is subject, and to which the Holder hereof, by
the acceptance of this Note, agrees:
 

1.  Payment.  All payments shall be made in lawful money of the United States of America at the principal office of the Company, or at such other
place as the Holder hereof may from time to time designate in writing to the Company.  Payment shall be credited first to accrued interest due and payable
and the remainder applied to principal.  Prepayment of principal, together with accrued interest, may not be made except upon an Event of Default, when and
if as declared by the Holder.
 

2.  Security.  This Note is a general unsecured obligation of the Company.
 

 
3.  Interest.   Interest shall accrue on the principal of this Note at the rate of four percent (4%) per annum compounded annually (the “Initial

Interest Rate”) during the period beginning on the date of issuance of this Note and ending on the date that the principal amount of this Note becomes due and
payable.  In the event that the principal amount of this Note is not paid in full when such amount becomes due and payable, interest at the same rate as the
Initial Interest Rate plus two percent (2%) shall continue to accrue on the balance of any unpaid principal until such balance is paid.
 

4. Events of Default. An “Event of Default” shall occur if:
 

(a) the Company shall default in the payment of the principal of or interest payable on this Note, when and as the same shall become due and
payable, whether at maturity or by acceleration or otherwise and such default shall continue unremedied for two business days;
 

(b) the Company shall fail to observe or perform any covenant or agreement contained in th is Note, provided, however, that the Company shall have
thirty days to cure any such failure after the Company receives written notice of such failure;

 
(c) any representation, warranty, certification or statement made by or on behalf of the Company in this Note or in any certificate, writing or other

document delivered pursuant hereto shall prove to have been incorrect in any material respect when made;
 
(d) an involuntary proceeding shall be commenced or an involuntary petition shall be fil ed in a court of competent jurisdiction seeking (i) relief in

respect of Company or of a substantial part of Company’s respective property or assets, under Title 11 of the United States Code, as now constituted or
hereafter amended, or any other Federal or state bankruptcy, insolvency, receivership or similar law (any such law, a “Bankruptcy Law”), (ii) the appointment
of a receiver, trustee, custodian, sequestrator, conservator or similar official for a substantial part of the property or assets of any Company, (iii) the winding
up or liquidation of any Company; and such proceeding or petition shall continue undismissed for 60 days, or an order or decree approving or ordering any of
the foregoing shall be entered;
 

(e) the Company shall (i) voluntarily commence any proceeding or file any petition seeking relief under a Bankruptcy Law, (ii) consent to the
institution of or the entry of an order for relief against it, or fail to contest in a timely and appropriate manner, any proceeding or the filing of any petition
described in clause (d), (iii) apply for or consent to the appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for a
substantial part of the property or assets of the Company, (iv) file an answer admitting the material allegations of a petition filed against it in any such
proceeding, (v) make a general assignment for the benefit of creditors, (vi) become unable, admit in writing its inability or fail generally to pay its debts as
they become due or (vii) take any action for the purpose of effecting any of the foregoing;
 

 
(f) one or more judgments or orders for the payment of money in excess of $100,000 in the aggregate shall be rendered against the Company and

such judgment(s) or order(s) shall continue unsatisfied and unstayed for a period of 30 days;
 
(g) the Company shall default in the payment of any principal or interest, or any observance or performance of any covenants or agreements, with

respect to indebtedness (excluding trade payables and other indebtedness entered into in the ordinary course of business) in e xcess of $50,000 in the



aggregate for borrowed money or any obligation which is the substantive equivalent thereof and such default shall continue for more than the period of grace,
if any, or of any such indebtedness or obligation shall be declared due and payable prior to the stated maturity thereof;
 

(h) any material provisions of this Note shall terminate or become void or unenforceable or the Company shall so assert in writing.
 

5.  Conversion; Additional Rights of Holder.
 

(a) Right to Convert.
 

(i) Conversion at Option of Holder. Subject to the terms and conditions of this Section 5, at any time after the date hereof and during any
such time any amount of the principal amount of this Note and any interest accrued thereon remain outstanding, the Holder, in Holder’s sole discretion, may
elect to convert the principal amount of the Note and any interest accrued thereon (collectively, “Note Obligations”) into shares of the Company’s Class A
Voting Common Stock.  If the Company has not sold any equity securities (or securities convertible or exercisable into, or exercisable for, equity securities) or
has sold equity securities (or securities convertible or exercisable into, or exercisable for, equity securities) in transactions other than a Qualifying Financing
(as defined below) after the date hereof and prior to the conversion of the Note Obligations, the total number of shares of the Company’s Class A Voting
Common Stock issuable upon conversion of the Note Obligations shall be derived as follows: (A) divide the Note Obligations by $4,000,000 in order to
determine the fractional portion of $4,000,000 represented by the Note Obligations, (B) the number of shares of the Company’s Class A Voting Common
Stock issuable shall be an amount sufficient to achieve the same fraction determined in (A) above when the number of shares of Class A Voting Common
Stock to be issued upon conversion of the Note is divided by the total number of shares of the Company& #146;s capital stock on a fully diluted, as-converted
basis, including the shares issuable upon conversion of the Note in the denominator of such fraction.
 

(ii) Mandatory Conversion. Notwithstanding the provisions of Section 5(a)(i) above, if at any time after the date hereof, the Company sells
any equity securities (or securities convertible or exercisable into, or exercisable for, equity securities) in a transaction or series of transactions in which the
aggregate proceeds to the Company are $2,000,000 or more (a “Qualifying Financing”), any amount of the principal amount of this Note and any interest
accrued thereon that remain outstanding shall be automatically
 

 
converted immediately following the closing of such Qualifying Financing into such number of shares of the Company’s Class A Voting Common Stock as
would be derived by the calculation prescribed in Section 5(a)(i) above, as if the conversion had occurred immediately prior to the Qualifying Financing.
 

(b) Procedure for Conversion.  Prior to the date of the conversion described in Section 5(a) above, the Holder shall surrender this Note, duly
endorsed, at the office of the Company.  The date of the convers ion elected by the Holder shall be referred to herein as the “Conversion Date.” As soon as
practicable after the Conversion Date, the Holder shall be entitled to receive a certificate or certificates, registered in such name or names as the Holder may
direct, representing the Class A Voting Common Stock issuable upon conversion of the Note Obligations. The issuance of Class A Voting Common Stock
upon conversion of the Note Obligations shall be made without charge to the Holder for any issuance tax in respect thereof, provided that the Company shall
not be required to pay any tax that may be payable in respect of any transfer involved in the issuance and delivery of any certificate in a name other than that
of the Holder.  No fractional shares of Class A Voting Common Stock shall be issued upon conversion of this Note.  In lieu of the Company issuing any
fractional shares to the Holder upon the conversion of this Note, the Company shall pay to the Holder the amount of any No te Obligations that is not so
converted.
 

(c) Shares. Company agrees to use its best efforts to take all action to have a sufficient number of shares of Class A Voting Common Stock available
after the date of this Note in order to permit the conversion of all outstanding Note Obligations. The Company covenants that all Class A Voting Common
Stock that shall be so issued shall be duly authorized, validly issued, fully paid and non-assessable by the Company, not subject to any preemptive rights, and
free from any taxes, liens and charges with respect to the issue thereof. The Company will take all such action as may be necessary to ensure that all such
Class A Voting Common Stock may be so issued without violation of any applicable law or regulati on.

 
(d) Additional Rights of Holder.  Holder shall have a right of first refusal for a period of one (1) year from the date hereof to match or better any bona

fide offer from a third party to acquire the Company by any means, including but not limited to (A) any merger, consolidation, share exchange, business
combination or other similar transaction involving Company or (B) any sale, lease, exchange, mortgage, pledge, transfer or other disposition of all or
substantially all of the assets of Company.  Holder shall have a right of first refusal for a period of one (1) year from the date hereof to purchase up to 50% of
any equity securities offered by the Company in a financing transaction involving the issu ance of equity securities (or securities convertible or exercisable
into or exercisable for equity securities) of the Company.  Additionally, Holder shall have a right of first refusal for a period of two (2) years from the date
hereof to acquire or license all or any part of the Company Intellectual Property (as defined below).  For purposes of this Section 5(d), Company Intellectual
Property shall mean any and all of the Company’s intellectual property or proprietary rights in any jurisdiction, whether registered or unregistered, including
such rights in and to and/or associated with: (A) trademarks and

 

 
pending trademark applications, trade dress, service marks and pending service mark applications, common law trademarks and service marks, certification
marks, logos, trade names, brand names, corporate names, assumed names and business names; (B) all United States and foreign issued patents and pending
patent applications, and any and all divisions, continuations, continuations-in-part, reissues, continuing patent applications, reexaminations, renewals,
provisionals and extensions thereof, any counterparts claiming priority therefrom, utility models, patents of importation/confirmation, certificates of
invention, certificates of registration and like statutory rights; inventions, invention disclosures, discoveries and improvements, whether patentable or not;
(C) works of authorship , whether or not copyrightable, copyrights, copyright registrations and pending copyright registration applications and mask works;
(D) trade secrets (including, but not limited to, those trade secrets defined in the Uniform Trade Secrets Act and under corresponding foreign statutory and
common law), business, technical and know-how information, customer lists, proprietary or non-public information, and confidential information and rights
to limit the use or disclosure thereof by any person; (E) computer software and firmware, data files, source and object codes, user interfaces, development
tools, files, records, data, manuals, databases and other specifications and documentation, and all media on which any of the foregoing is recorded; (F) all
industrial designs and any registrations and applications therefore throughout the world; (G) documentation relating to any of the foregoing; and (H) rights
corresponding to any of the foregoing throughout the world or equivalent rights to an y of the foregoing.  The rights of Holder contained in this
Section 5(d) shall survive until such times set forth above without regard for Company’s payment, in whole or in part, of the Note Obligations.
 



6. Suits for Enforcement.
 

(a) Upon the occurrence of any one or more Events of Default, the Holder of this Note may proceed to protect and enforce its rights by suit in equity,
action at law or by other appropriate proceeding in aid of the exercise of any power granted in this Note, or may proceed to enforce the payment of this Note,
or to enforce any other legal or equitable right it may have as a holder of this Note.

 
(b) The Holder of this Note may direct the time, method and place of conducting any proceeding for any remedy available to itself.
 
(c) In case of any Event of Default, the Company will pay to the Holder such amounts as shall be sufficient to cover the reasonable costs and

expenses of such Holder due to such Event of Default, including without limitation, costs of collect ion and reasonable fees, disbursements and other charges
of counsel incurred in connection with any action in which the Holder prevails.
 

7. Notices. All notices (including other communications required or permitted) under this Note must be in writing and must be delivered (a) in
person, (b) by registered, express or certified mail, postage prepaid, return receipt requested, (c) by a generally recognized courier or messenger service that
provides written acknowledgement of receipt by the addressee, or (d) by facsimile or other generally accepted means of
 

 
electronic transmission with a verification of delivery.  Notices are deemed delivered at the earlier of the date such notice is actually received by a party or
three (3) days after such notice is given.  Notices to Holder and the Company must be given at the addresses below (or at such other address or facsimile
number for a party as will be specified by like notice):
 
If to Holder, to:
 

AVI BioPharma, Inc.
One SW Columbia
Suite 1105
Portland, OR 93012
Attention:  Leslie Hudson, Ph.D. 
Facsimile:  (503)227-0751
Email:  lhudson@avibio.com
 
with a copy (not constituting notice) to:
 
Davis Wright Tremaine LLP
1300 SW Fifth Ave., Suite 2300
Portland, Oregon  97201
Attention:  Michael C. Phillips, Esq.
Facsimile:  (503) 778-5299
Email:  michaelphillips@dwt.com
 

If to the Company, to:
 

Ercole Biotech, Inc.
P.O. Box 12295
Research Triangle Park, NC 27709
Attention:  Clayton I. Duncan
Facsimile:  (617) 245-9757
email:  cduncan@ercolebiotech.com
 
with a copy (not constituting notice) to:
 
Hutchison Law Group PLLC
5410 Trinity Road
Suite 400
Raleigh, NC 27607
Attention:  William W. Wofford
Facsimile:  (919) 829-9696
email:  bwofford@hutchlaw.com
 

8. Successors and Assigns. This Note shall inure to the benefit of and be binding upon the successors and permitted assigns of the parties hereto.
Neither party may assign any of its rights or obligations under this Note without the prior written consent of the other party.

 

 
9. Amendment and Waiver.

 
(a) No failure or delay on the part of the Company or Holder in exercising any right, power or remedy hereunder shall operate as a waiver thereof,

nor shall any single or partial exercise of any such right, power or remedy preclude any other or further exercise thereof or the exercise of any other right,
power or remedy. The remedies provided for herein are cumulative and are not exclusive of any remedies that may be available to the Company or Holder at
law, in equity or otherwise.

 



(b) Any amendment, supplement or modification of or to any provision of this Note, any waiver of any provision of this Note and any consent to any
departure by the Company from the terms of any provision of this Note, shall be effective (i) only if it is made or given in writing and signed by the Company
and the Holder and (ii) only in the specific instance and for the specific purpose for which made or given.
 

10. Headings. The headings in this Note are for convenience of reference only and s hall not limit or otherwise affect the meaning hereof.
 

11. GOVERNING LAW. THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE
STATE OF DELAWARE, WITHOUT REGARD TO THE CONFLICTS OF LAW PRINCIPLES THEREOF.
 

12. Costs and Expenses. The Company hereby agrees to pay on demand all reasonable out-of-pocket costs, fees, expenses, disbursements and
other charges (including but not limited to the fees, expenses, disbursements and other charges of counsel to the Holder) of the Holder arising in conne ction
with any consent or waiver granted or requested hereunder or in connection herewith, and any renegotiation, amendment, work-out or settlement of this Note
or the indebtedness arising hereunder.
 

13. Waiver of Jury Trial and Setoff. The Company hereby waives trial by jury in any litigation in any court with respect to, in connection with, or
arising out of this Note or any instrument or document delivered pursuant to this Note, or the validity, protection, interpretation, collection or enforcement
thereof, or any other claim or dispute howsoever arising, between any Company and the Holder; and the Company hereby waives the right to interpose any
setoff or counterclaim or cross-claim in connection with any such litigation, irrespective of the nature of such s etoff, counterclaim or cross-claim except to
the extent that the failure so to assert any such setoff, counterclaim or cross-claim would permanently preclude the prosecution of the same.
 

14. Severability. If any one or more of the provisions contained herein, or the application thereof in any circumstance, is held invalid, illegal or
unenforceable in any respect for any reason, the validity, legality and enforceability of any such provisions hereof shall not be in any way impaired, unless the
provisions held invalid, illegal or unenforceable shall substantially impair the benefits of the remaining provisions hereof.

 

 
15. Entire Agreement. This Note is intended by the parties as a final expression of their agreement and intended to be a complete and exclusive

statement of the agreement and understanding of the parties hereto in respect of the subject matter hereof. This Note supersedes all prior agreements and
understandings between the parties with respect to such subject matter.
 

16. Further Assurances. The Company shall execute such documents and perform such further acts (including, without limitation, obtaining a ny
consents, exemptions, authorizations or other actions by, or giving any notices to, or making any filings with, any governmental authority or any other Person)
as may be reasonably required or desirable to carry out or to perform the provisions of this Note.
 

 

ERCOLE BIOTECH, INC.
 
 

By:  /s/ CLAYTON DUNCAN
 

Name: Clayton Duncan
 

Title: Chief Executive Officer
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AVI BioPharma Announces Acquisition of Ercole Biotech

 
Deal Consolidates AVI’s Position in Directed Alternative RNA Splicing Therapeutics

 
Conference Call to Begin Today at 11:00 a.m. Eastern Time

 
PORTLAND, Ore., and RESEARCH TRIANGLE PARK, N.C. — March 13, 2008 — AVI BioPharma, Inc. (Nasdaq: AVII) and privately held Ercole
Biotech, Inc. today announced the execution of a definitive merger agreement pursuant to which AVI will acquire Ercole, a pioneer in developing drugs to
directed alternative RNA splicing.  AVI and Ercole have collaborated since December 2006 to develop drug candidates including AVI-4658, which is in
clinical testing in the United Kingdom for treatment of Duchenne muscular dystrophy (DMD).
 
Under the terms of the agreement, AVI will issue up to $7.5 million in AVI common stock valued at $1.3161 per share in exchange for all outstanding shares
of Ercole stock not already owned by AVI.  In addition, AVI will assume responsibility for up to $1.5 million in liabilities of Ercole, to be paid by a
combination of cash and AVI stock.  Liabilities in excess of $1.5 million will be deducted from the $7.5 million in common stock.  The transaction is
expected to close by March 21.

 

 
“The acquisition of Ercole is a major step toward AVI’s goal of becoming the preeminent developer of drugs that modify RNA splicing,” said Leslie Hudson,
Ph.D., Chief Executive Officer of AVI.  “This therapeutic approach takes advantage of a fundamentally important mechanism – alternative RNA splicing –
for therapeutic intervention.  We believe this intervention can correct genetic mutations in situ or produce clinically desirable variants of relevant therapeutic
proteins in vivo.  Our acquisition of Ercole brings us significant scientific expertise and fundamental patents to help us reach this goal.”
 
AVI refers to this novel therapeutic approach as ESPRIT (Exon Skipping Pre-RNA Interference Technology).  AVI believes that its morpholino chemistry is
particularly useful in modifying splicing of RNA because molecules based on this chemistry do not appear to degrade targeted RNA and do not appear to lead
to down-regulation of the target gene.  In addition, AVI has proprietary technology to direct delivery of drugs preferentially to specific organs in the body.
 
“We are excited about joining forces with AVI and combining the complementary strengths of the two companies to develop splice-directing drugs,” said
Ryszard Kole, Ph.D., President and founder of Ercole Biotech.  “Recent discoveries have shown how prevalent alternative splicing is in nature, providing a
multitude of promising drug targets.  We are committed to exploiting this mechanism for practical outcomes, which can be used to benefit patients with a
variety of diseases.”
 
About ESPRIT
 
In normal genetic function, gene transcription produces a full-length pre-mRNA molecule that is processed to a much shorter and functional messenger RNA
(mRNA).  This mRNA is the template for creating a protein.  During pre-mRNA processing, packets of useful genetic information, called exons, are snipped
out of the full-length RNA and spliced together to make the functional mRNA template.  Technology developed by AVI and Ercole allows the targeting of
splicing elements in pre-mRNA to achieve removal or retention of designated exons in the alternatively spliced mRNA.  As a result, the desired protein is
translated from the mRNA and the production of the undesirable one is prevented.
 
The Importance of RNA Splicing
 
Through the Human Genome Project and subsequent studies, the way in which the body controls cellular processes has become clearer.  Rather than just
turning gene expression on and off, we now understand that cells create enormous diversity in how proteins are constructed – diversity that stems from
variances in how mRNA is spliced.  Alternative splicing explains how the 26,000 genes in the human genome result in 150,000 different proteins.
 
In some cases, alternative forms of the same protein – made from splicing together different combination of exons – may have completely opposing functions
from one another.  One version of a protein may contribute to disease pathology, whereas tipping the balance to a different splice variant may provide



therapeutic benefit.  In other cases, such as Duchene muscular dystrophy (DMD), gene mutations impair the cell’s ability to correctly splice RNA that codes
for a critical protein.  In this situation, it appears that creating an alternatively spliced form can restore protein function.  The ability to direct mRNA splicing
is a powerful platform for creating new drugs with the potential for treating a wide range of genetic and acquired diseases.
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About Duchenne Muscular Dystrophy
 
Duchenne muscular dystrophy is an ultimately fatal disorder that is characterized by rapidly progressing muscle weakness and atrophy of muscle tissue
starting in the legs and pelvis and later affecting other sites in the body, including the diaphragm and heart.  DMD is the most common form of muscular
dystrophy, affecting one in 3,500 young males.  An estimated 17,000 boys and young men are afflicted with DMD in the U.S. alone.  Women can be carriers
of DMD but usually exhibit no symptoms.  DMD is caused by mutations in the dystrophin gene, which encodes a protein that is essential to the structure and
function of muscle cells.  There is no known effective treatment for DMD, and most patients with DMD die of respiratory and/or heart failure.
 
Conference Call
 
AVI BioPharma has scheduled an investor conference call regarding this announcement to be held today, March 13, 2008 beginning at 11:00 a.m. Eastern
time (8:00 a.m. Pacific time).  Individuals interested in listening to the conference call may do so by dialing (888) 803-8271 within the U.S. and Canada, or
(706) 634-2467 for international callers.
 
A telephone replay of the conference call will be available for 48 hours beginning within two hours of the conclusion of the call, by dialing (800) 642-1687
for domestic callers, or (706) 645-9291 for international callers, and entering reservation number 39212730.  The live conference call also will be available to
private investors via the Internet at www.avibio.com.  A replay of the call will be available on the company’s Web site for 14 days following the completion
of the call.  A slide presentation will accompany conference call commentary and will be available 30 minutes before the call on the company’s homepage at
www.avibio.com.
 
About AVI BioPharma
 
AVI BioPharma develops therapeutic products for the treatment of life-threatening diseases using third-generation NEUGENE® antisense drugs and ESPRIT
exon skipping technology.  AVI’s ESPRIT technology is initially being applied to potential treatments for Duchenne muscular dystrophy.  AVI’s NEUGENE
compounds are also designed to treat cardiovascular restenosis in stent and coronary artery bypass graft (CABG) procedures.  In addition to targeting specific
genes in the body, AVI’s antiviral program uses NEUGENE antisense compounds to combat disease by targeting single-stranded RNA viruses, including
Marburg Musoke and Ebola Zaire viruses.  More information about AVI is available at www.avibio.com.
 

# # #
 

“Safe Harbor” Statement under the Private Securities Litigation Reform Act of 1995: The statements that are not historical facts contained in this release are
forward-looking statements that involve risks and uncertainties, including, but not limited to, the results of research and development efforts, the results of
preclinical and clinical testing, the effect of regulation by the FDA and other agencies, the impact of competitive products, product development,
commercialization and technological difficulties, and other risks detailed in the company’s Securities and Exchange Commission filings.
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Exhibit 99.2
1 AVI plus Ercole
Rationale and Strategy
March 13, 2008
Product Flow From
Directed RNA
Alternative Splicing

 

2 Safe Harbor Statement
Comments made by
management during this
presentation will include
forward-looking
statements within the
meaning of Federal
securities laws. These
forward-looking
statements involve
material risks and
uncertainties and include
statements which may be
preceded by the words
“potential,” “believe,”
“expect,” “predict,”
“continue,” “likely,”
“unlikely,” “anticipate,”
“estimate,” “optimistic,”
“sustainable,” “intend,”
“plan,” “project,”
“target,” “aim,” “will,”
“may,” “unlikely to be,”
and similar words. For
such statements, we
claim the protection of
the Private Securities
Litigation Reform Act of
1995. You are cautioned
not to place undue
reliance on these
forward-looking
statements, which speak
only as of the time they
were made. Actual
results could differ
materially from our
forward-looking
statements due to, among
other reasons, preclinical
and clinical development
is highly uncertain, the
success and cost of our
research, clinical studies
and partnering
endeavors, our ability to
obtain additional
financing, our clinical
trials may not proceed at
the time we expect or at
all, the timing of
payments and fees, if
any, from our
collaborators, and our
ability to obtain and
defend patents.
Additional factors that
could cause actual results
to differ materially from
those stated or implied
by our forward-looking
statements are disclosed
in our SEC filings. For a
discussion of these risk
factors, you are
encouraged to review our
annual report on Form
10-K for the year ended
December 31, 2006 and
subsequent reports as
filed with the SEC. We
disclaim any intent or
obligation to update
these forward-looking
statements, other than as
may be required under
applicable law.



 

3 AVI & Ercole – True
Synergy Complementary
technologies and patents –
Ercole • Fundamental
expertise, patents and
technology for directed
alternative splicing • Patent
applications on high-value
targets – AVI • PMO
chemistry well suited for
directed alternative
splicing (i.e., ESPRIT) •
Dedicated in-house
chemistry and
manufacturing expertise •
Emerging SAR for
directing drugs to different
tissues • Highly
complementary patent
estate Complementary
pipelines Block translation
Alternative splicing CABG
DMD Ebola / Marburg
TNFR2/TNFR1

 



4 Directing Outcome of
Alternative Splicing
Mitigate impact of a
mutation Direct RNA
processing to a preferred
splice variant Tip balance
of RNA processing from
promotion to inhibition;
cell death, signal
transduction Create novel
protein in situ; for example
endogenously solubilized
transmembrane protein or
receptor

 

5 In Vivo Delivery and
Localization Ercole
EGFP mouse has proven
to be key for delivery
evaluation Has been used
to match tissue
localization and optimum
chemistry AVI developed
enhanced immune cell
targeting – Penetration
into T cells and dendritic
cells in vivo Exploits
advantages of the
chemical platform Above
capabilities will be used
to optimize chemistry for
improved delivery

 



6 Range of New
Discovery Targets
Enabled by Combined
IP Estate RNA repair –
Joint program in DMD
already in clinic
Soluble receptors –
TNFR2 programs in
rheumatoid arthritis
already in progress in
Ercole Ligand
independent receptors
– CTLA-4 program in
type I diabetes in
Discovery Research at
AVI Treatment of virus
infection and disease –
Extends AVI anti-
infective programs
with unique host
immune factor genes to
reduce pathogenic
mechanisms

 

7 DMD Clinical Strategy
Demonstrate expression,
safety, duration and gain of
function Systemic delivery,
dose-response and safety;
therapeutic window –
Single exon intervention
for a limited number of
exons Spectrum of DMD
treatment of the affected
population will require a
multi-exonic approach –
Design of drug or
combinations will be
guided by empirical
findings – Currently
divergent scientific opinion
on appropriate strategy and
likely outcome Significant
clinical progress in staging
the disease –
Standardization of
protocols – Validated
functional assessments



 

8 TNF Receptor
Superfamily Approved
TNFa Blockers Name
Technology Enbrel®
rDNA Humira®,
Remicade® MAb Market
size: $9.9B (>$4B for
Enbrel alone) –
Opportunity for a
chemically synthesized
TNFa blocker –
Induction of soluble TNF
receptor in situ – Well
characterized therapeutic
intervention points with
well understood benefits
and risks – Established
pathway to clinic and
product registration
Major value driver for
the acquisition; AVI will
advance development

 



9 AVI plus Ercole
Product Flow From
Directed RNA
Alternative Splicing

 
 


